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INTRODUCTION. 

A  good  many  years'  experience  in  dealing  with  "  General 
Conditions  "  and  Specifications  has  not  modified  a  long-since 
formed  opinion  that  they  form  the  very  driest  kind  of  reading 
imaginable.  I  will  not  say  that  the  "  Model  Clauses  "  which 
the  author  has  worked  out  are  in  themselves  more  interesting 
to  read  than  any  others,  but  certainly  the  remarks  and 
criticisms  which  he  appends  to  them  are  very  good  reading. 
They  are  none  the  less  good  reading  that  he  proves  himself  a 
somewhat  severe  critic  of  formulae  and  conventions  which  have 
the  sanction,  at  least,  of  age,  if  not  of  either  common-sense  or 
justice,  and  that  lie  occasionally  tempers  the  legal  with  a  touch 
of  the  human. 

The  author  has  obviously  taken  great  pains  to  devise  and 
word  clauses  so  that  they  shall  not  only  be  fair  to  both 
Employers  or  Engineers  and  Contractors,  but  so  that  they  shall 
be  such  as  to  ensure,  so  far  as  may  be,  that  the  work  under 
the  Contract  shall  be  carried  out  with  a  minimum  of  possible 
disputes  or  even  differences  of  opinion  between  the  parties 
concerned.  This  result  would  carry  with  it,  naturally,  that 
the  work,  when  completed,  would  have  every  prospect  of 
being  both  satisfactory  to  the  Employer  and  a  credit  to  the 
Contractor. 

The  author's  view  of  the  position  of  the  Consulting 
Engineer  is,  I  think,  a  right  one.  "  He  is  first,  of  course,  the 
servant  of  his  employer,  whose  interests  it  is  his  duty  to 
protect,  but  he  is  also  in  the  position  of  a  quasi-arbitrator 
standing  between  the  Contractor  and  the  Employer  and,  to  a 
certain  extent,  weighing  their  respective  claims." 

The  position  is,  no  doubt,  a  difficult  one,  but  I  venture 
to  believe  that,  in  the  great  majority  of  cases,  the  British 
Consulting  Engineers  have  tried,  and  with  fair  success,  to  live 
up  to  it.  In  another  place  the  author  adds, — "  Much  though 
Contractors  may  have  had  to  suffer  at  the  hands  of  inexperi- 
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:  Engineers, — possibly  even  from  some  with  too  great  a 

confidence  in  their  own  judgmenl  and  t ooted  a  beliel  thai 

all  Contractors  are  knaves, — yet,  in  the  end,  the  Contractor 
will  benefit  by  the  existence  between  him  and  the  Employer  of 
mpetent  and  impartial  adviser  invested  with  sufficient 
authority  and  of  sufficiently  high  standing  to  impose  his  ideas 
upon  both  sides  and  modify  the  too  exorbitant  claims  of 
either." 

h  would  be  foolish  to  attempt  to  appraise  the  relative 
importance  to  the  final  resull  of  the  Engineer  who  prepares  the 
Specifications,  and  the  <  lontractor  who  turns  them  into  realities. 
But  an  old  Consulting  Engineer  (who  also  lias  "  served  his 
time"  in  the  simps)  may  perhaps  be  allowed  to  remind  the 
Contractor  that  "  the  moon  sees  many  brooks,  bul  the  brooks 

but  one  moon."  By  the  mere  fad  that  he  receives 
tenders  and  proposals  from  many  manufacturers — 1  am 
thinking  particularly  of  steam  and  electric  machinery  or  plant 
the  Engineer  has,  in  many  cases,  a  considerable  knowledge 
often  confidential — of  half-a-dozen  ways  of  attaining  some 
result,  while  the  individual  Contractor  may  be  familiar  only 
with  the  special  method  which  his  own  firm  have  decided  to 
adopt. 

Among  particular  points  in  the  suggested  Model  Clan-—. 
and  the  notes  on  them,  there  are  several  which  seem  to  me  to 
be  of  special  value  to  all  the  parties  concerned,  apart  from  the 

eral  object,  which  the  author  has  always  kepi  in  view,  of 
wording  the  clauses  bo  thai  their  meaning  may  be  quite 
unambiguous. 

The  comments  under  Clause  7.  which  deals  with  the  extenl 
to  which  .in  Engineer  should  have  power  to  make  alterations  or 
additions  to  contracl  work,  are  very  just,  and  deal  with  a 
matter  which  has  caused  endless  disputes,  and  cost  thousands 
of  pound-  in  arbitration.  I  think  the  proposed  clause  is  clear. 
although  it  involve-  thai  Engineer  and  Contractor  alike  musl 
be  able  to  recognise  from  the  terms  of  the  particular  Contracl 
to  which  the  conditions  are  attached,  whal  a  "  section      is. 

The  notes  on  the  legal  position  of  Contractors  and 
Employers  under  Local,  General,  or  Private  Statutes 
(Clause  Mi)  may  be  found  useful  in  many  cases. 

In  the  note,  to  Clause  16  I  am  glad  to  see  thai  the  author 
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objects  to  wording  which  "  seems  designed  to  harass  a  Con- 
tractor unduly,  and  gives  the  Employer  no  more  real  security," 
On  a  similar  point,  in  reference  to  conditions  which  seem 
unreasonable,  he  says,  in  another  place,  very  pointedly  that 
"few  Contractors  will  be  found  who  would  accept  such  con- 
ditions, and  those  who  do,  not  among  the  more  reliable." 
And  in  reference  to  still  another  matter,  "  The  idea  of  making 
other  people  responsible  for  your  own  mistakes  is  one  with 
which  long  experience  has  apparently  familarised  Engineers 
and  Contractors."  In  point  of  fact,  some  of  the  unfair  con- 
ditions to  which  he  refers  have  now  become  not  much  more 
than  survivals  of  a  time  when  possibly  they  may  have — or  may 
not  have — been  necessary,  and  even  responsible  Contractors 
have  been  found  willing  to  accept  them,  believing — from  their 
knowledge  of  the  Employers— that  they  will  never  be  enforced. 
But  when  the  Employers  do  not  happen  to  be  so  complaisant, 
there  results  a  dispute  and  an  arbitration,  endless  waste  and 
loss  of  time  and  money,  and  very  possibly  an  unsatisfactory 
carrying-out  of  the  contract  work. 

1  am  glad  to  see  the  author's  comment  on  the  responsibility 
of  the  Engineer  for  carrying  out,  and  satisfying  himself  about, 
the  "  final  tests  "  which  form  so  important  a  section  of  all 
modern  Contracts  for  plant.  Suggestions  which  have  been 
made  which  leave  these  tests,  as  to  time  and  other  conditions, 
essentially  in  the  hands  of  the  Contractor,  are  clearly  wrong. 
The  Model  Clause  (No.  17)  as  to  this  matter  is  clear  and  in  no 
way  too  stringent.  Of  course,  every  Contractor  knows  before- 
hand that  the  exercise  by  the  Employer  of  the  right  of 
replacement  on  any  large  scale  of  plant  which  is  found  on  test 
not  to  comply  with  guarantees,  may  cause  him  so  much 
inconvenience  that  he  can  only  resort  to  it  in  extreme  cases. 
He  therefore  hopes,  probably,  that  it  may  never  be  exercised, 
and  may  possibly  presume  on  this  from  the  start.  But  the 
Specification  can,  fortunately,  provide  for  this  to  a  large 
extent  by  specifying  the  reduction  in  price  to  be  paid  in  con- 
sequence of  any  failure  to  reach  the  guaranteed  conditions. 
It  is  now  not  uncommon  to  word  a  clause  of  this  type  so  that 
the  Contractor  would  get  a  corresponding  increase  of  price  in 
the  event  of  the  guarantees  being  improved  upon,  and  I  have 
known  this  to  happen,  much  to  the  satisfaction  of  both  parties. 
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The  author's  comments  od  the  effect  and  meaning  of  the 
Arbitration  Clause  (Clause  41),  as  to  the  position  of  the 
Employer's  Engineer  as  arbitrator,  and  as  to  the  particular 
matters  which  must  be  left  solely  to  the  Engineer's  decision, 
are  valuable  and  worth  careful  study.  These  points  arise  also 
in  the  notes  on  Clause  L3  and  Clause  17,  which  arc  both  vital 
as  regards  the  matters  on  which  the  Engineer's  authority  must 
be  absolute. 

Interesting  points  as  to  time  being  "the  essence  of  the 
Contract,"  as  to  the  difference  between  liquidated  damages 
and  penalties,  and  as  to  the  giving  of  direct  orders  to  Bub- 
Contractors,  which  may  not  be  generally  appreciated  by  the 
non-legal  public,  are  specially  dealt  with  in  the  notes  to 
Clauses  19,  22  and  25. 

Considering  how  unsatisfactory,  and  sometimes  unfair, 
existing  conditions  have  often  been — some  to  one  side  and 
.,,ui,-  t<>  the  other;  how  they  have  varied,  and  how  difficult 
it  has  been  to  interpret  them,  I  think  it  may  be  inferred  that 
both  Engineers  and  ( lontractors  have  proved  themselv<  s,  <>n  the 
whole,  sensible  men,  and  have  interpreted  and  worked  on  the 
conditions  with  a  considerable  amount  of  commonsense  give- 
and-take.  It  would  certainly  he  better  for  all  of  us,  however — 
except  perhaps  to  the  profession  to  which  the  author  belongs — 
if  wiser  and  clearer  conditions  of  Contract  could  he  formulated 
and   adopted.      I    think   the  author's  suggested   Model   Clauses. 

although  doubtless  they  may  he  capable  of  improvement,  are  in 
this  respeel  in  advance  of  any  that  1  have  as  yet  seen,  and  1 
hop.-  they  may  be  very  widely  useful  and  used.  The  notes  upon 
them,  also,  which  cover  comments  on  many  other  Clauses 
which  have  been  used,  call  attention  to  points  which  are  not 
always  obvious,  but  which  are  often  weighty  and  sometimes 
misunderstood.  The  whole  matter  is  one  of  greal  and 
increasing  importance,  as  well  to  Employers  and  Engineers, 
as  to  Manufacturers  and  Contractors.  Mr.  Kennedy  has  deall 
with  it  in  ;i  clear  and  helpful  fashion  which  ought  to  be  useful 

to  all  those  —on  both  Bides  of  the  table    -who  have  to  do  with 

the  specifying,  making,  or  carrying  out  of  Engineering  Con- 
tracts, for  whatever  class  of  work. 

A.  B.  W.  K. 
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No  authoritative  Model  Clauses  for  use  in  Engineering 
Contracts  have  been  issued  by  either  of  the  premier  engineering- 
institutions  in  Great  Britain  for  the  guidance  of  Engineers 
and  Contractors,  the  only  examples  of  such  clauses  being  those 
issued  by  the  Institution  of  Electrical  Engineers  and  the  Royal 
Institute  of  British  Architects,  neither  of  which  are  of  entirely 
general  application.  It  has  been  thought,  therefore,  not 
impertinent  here  to  collect  some  clauses  drafted  of  recent 
years  which,  it  is  hoped,  may  be  of  use  to  those  entering  into 
such  contracts. 

As  the  book  is  not  intended  for  the  use  of  the  legal  profes- 
sion particularly,  it  has  been  thought  well  to  avoid  a  superfluity 
of  notes  and  to  insert  few  names  or  references  to  decided  cases. 
Those  anxious  to  explore  the  subject  more  fully  may  be 
referred  for  general  principles  to  any  standard  work  on 
Contracts,  and  for  more  detailed  knowledge  to  such  books  as 
Hudson's  Building  Contracts — a  work  to  which  the  author 
acknowledges  great  indebtedness.* 

The  scheme  of  the  book  is  as  follows  :  The  form  of  clause 
which  commends  itself  to  the  author  as  fairest  between  Com- 
pany and  Contractor,  Employer  and  Employed,  is  printed  in 
large  type.  This  is  followed  where  necessary  by  notes  illus- 
trating the  points  to  which  attention  may  be  particularly  given, 
and  a  comparison  is  then  made  with  variants  of  the  clause  found 
in  well-known  sets  of  General  Conditions;  e.g.,  those  issued  in 
connection  with  particular  Contracts  by  the  London  County 
Council,  the  War  Office,  certain  of  the  larger  railway  com- 
panies, and  others.  The  Model  Form  issued  by  the  Institution 
of  Electrical  Engineers,  which  is  now  frequently  adopted,  with 

*  The  Law  of  Building,  Engineering,  and  Shipbuilding  Contracts, 
by  A.  A.  Hudson.     4th  edition.     Sweet  &  Maxwell.     1914. 
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minor  alterations,  for  electrical  work,  has  been  paiticularly 
dealt  with  and  has  been  reprinted  with  the  kind  permission  of 
the  Council  of  that  Institution  as  an  appendix  to  these  note-. 

It  will  be  noted  that  some  of  the  clauses  here  suggested  are 
applicable  not  to  Civil  Engineering  Contracts  in  general,  bu1 
only  t<>  Contracts  for  the  supply  of  plant.  Clause  L 7  (Tests  on 
Completion)  is  an  example  of  such  a  clause  -but  it  has  been 
considered  unnecessary  to  mention  this  point  in  every  case, 
since  those,  it'  any.  who  make  use  of  these  Model  Clauses  will 
naturally  select  only  such  as  are  suitable  for  their  particular 
purp<  >se. 

The  perfect  Contractor,  the  perfect  Employer,  and  the 
perfect  Engineer  would  need  no  conditions  in  their  Contracts, 
and  could  work  in  harmony  under  any.  I  ofortunately — or 
perhaps,  for  the  legal  profession,  fortunately— these  do  nol 
exist.  Bui  the  latent  tendency  towards  perfection  which 
optimists  perceive  in  human  nature,  and  term  progress,  has 
manifested  itself  lately  in  a  desire  on  the  pari  of  Engineers  to 
treat  Contractors  as  honest  men.  for  the  most  part  anxious  to 
do  their  work  well,  and  a  corresponding  belief  on  the  Con- 
tractor's part  that  Engineers  are  nol  invariably  desirous  of 
getting  a  large  amount  of  work  done  l'<>v  which  they  have  no 
intention  of  paying.  The  problem  i'>>v  solution  is  thus  to  draw 
up  such  conditions  as  will  provide,  on  the  assumption  that  both 
parties  to  a  Contract  are  reasonable  beings,  for  the  various 
difficulties  which  must  inevitably  arrive,  while  imt  in  them- 
selves creating  fresh  ones. 

It  has  been  well  said  thai  over  simplicity  is  the  enemy  of 
precision  in  legislation.  It  is  impossible  to  make  laws  extremely 
simple  withoul  cutting  the  knot  more  often  than  you  untie  it. 
and  without  leaving  much  to  arbitrariness  and  incertitude. 
This  maxim,  used  by  Napoleon  with  reference  to  the  Code  Civile, 
musl  be  the  excuse  for  the  length  of  the  clauses  here  suggested  : 
they  have  been  made  as  short  as  is  compatible  with  the  end  in 
view.  It  is  with  this  objecl  thai  several  provisions  found  in  the 
conditions  issued  by  the  Electrical  Engineers  have  been 
omitted.  Some  of  these  are  mentioned  in  the  text,  and  refer- 
ence may  be  also  made  to  that  requiring  the  Contractor  to 
provide  labour,  apparatus  and  instruments  for  carrying  oul 
tests    Appendix  I..  Clause  13,  p.  82].    This  and  many  other 
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provisions  of  like  nature  arc  better  inserted  in  the  Specification 
than  in  the  General  Conditions. 

In  deciding  questions  arising  out  of  Contracts  to  which  no 
written  conditions  are  attached,  the  law  has  leaned  to  the  side 
of  the  Employer  rather  than  the  employed — the  Engineer 
rather  than  the  Contractor.  And  too  many  sets  of  General 
Conditions  have  done  little  but  embody  the  existing  law,  even 
stiffening  here  and  there  in  the  Employer's  interest.  In  the 
clauses  which  follow  an  attempt  has  been  made  to  correct  this 
tendency  without  turning  to  the  opposite  extreme.  It  is  hoped 
they  may  be  of  assistance  to  Engineers  and  Contractors — at 
least  as  the  basis  of  a  contract  which  shall  be  fair  to  both  sides. 
and  not  culminate  in  lengthy  and  profitless  disputes. 

In  addition  to  the  Model  Clauses  of  the  Institution  of 
Electrical  Engineers,  the  conditions  of  sale  issued  by  the 
British  Electrical  and  Allied  Manufacturers5  Association  are 
printed,  with  the  kind  permission  of  that  body,  as  an  additional 
appendix.  They  are  not  strictly  relevant  to  the  question  here 
raised,  and  consequently  have  not  been  discussed  :  but  they 
are  closely  related,  and  will  repay  study. 
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ENGINEERING     CONTRACTS 


MODEL     CLAUSES 


1.  Definitions. — In  these  Conditions,  and  in  the  Specifica- 
tions to  which  they  refer,  the  expression  "  the  Employer  ': 
shall  mean  ;  the  expression  "  the  Con- 

tractor ''  shall  mean  the  firm  or  person  whose  Tender  is 
accepted  in  each  particular  case;  the  expression  "  the 
Engineer  "  shall  mean  ;  the  expression 

'  the  work  "  or  "  the  works  "  shall  mean  and  comprise  all 
works,  material,  labour,  acts,  matters  and  things  required  to 
be  done  under  the  Contract  and  whether  included  in  the 
Specifications  or  ordered  as  additions  or  extras  by  the 
Engineer,  as  provided  by  these  Conditions;  and  the  expression 

'extra  work"  or  "extras"  shall  mean  work  to  be  done 
under  the  Contract,  but  which  is  not  included  in  the  Specifica- 
tion and  for  which  orders  have  to  be  obtained  under  clause 
12  hereof. 

In  many  sets  of  general  conditions  an  endeavour  is  made  to  render 
liable  the  individual  members  of  a  firm  of  contractors  for  defaults  made 
by  the  firm  under  the  contract.  Examples  of  such  attempts  are 
found  in  the  general  conditions  issued  by  many  of  the  chief  railway 
companies,  which  include  the  following  in  their  "  definition  "  clause  :  — 

"  In  these  Conditions,  and  in  the  Specification  attached  hereto,  the 
expression  '  Contractor  '  or  '  Contractors  '  shall  mean  and  apply  to  a 
joint  stock  firm  as  well  as  to  all  and  each  of  the  partners  in  a  firm 
whose  Tender  is  accepted." 

And  another  company,  varying  the  words  a  little,  provides  that 
"the  Contractor"  shall  mean  "the  person  or  company  whose  tender 
is  accepted  in  each  particular  case  :  it  includes  all  or  any  of  the  partners 
in  a  firm,  and  his  or  their  executors,  administrators,  and  permitted 
assigns,  and  any  receiver  or  trustee  in  bankruptcy  or  under  a  deed  of 
composition  with  creditors." 

E.C.  1 
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Such  words  are  as  they  stand  entirely  useless,  and  it  is  not  as  a 
rule  either  necessary  or  desirable  to  attempt  to  make  individual  partners 
in  a  firm  liable  under  a  contract  entered  into  with  the  firm.  It'  the 
ability  of  a  firm  as  such  to  carry  out  its  contracts  is  doubtful,  the  wisdom 
of  the  other  party  in  entering  into  them  is  even  more  so.  But  in  anj 
the  liability  ot  partners  in  a  firm  for  obligations  arising  out  of 
contracts  made  with  the  firm  is  in  England  a  joint  one,  and  Ear  more 
than  a  mere  definition  would  be  necessary  here  to  render  the  individual 
members  severally  liable.  If  it  is  considered  desirable,  the  contract 
must  be  clearly  expressed  to  be  made  with  them  as  individuals;  thej 
should  be  named  as  parties  to  the  contract  and  should  sign  it  in  their 
individual  capacil 

It  is  better  to  consult  standard  works  on  Partnership,  such  as 
Lindley  or  Pollock,  and  the  Partnership  Act  of  1890  on  this  subject.  It 
should  be  remembered  also  by  those  who  are  anxious  to  fix  every  possible 
liability  on  the  individuals  composing  a  firm  of  contractors  that  the  firm 
might  retaliate  by  insisting  on  individual  directors  of  an  employing 
company  or  individual  members  ot  a  Town  Council  being  made  liable 
in  their  turn  for  payment  for  the  work  when  complete. 

It  will  be  noticed  that  one  of  the  definitions  of  "Contractor" 
quoted  above  includes  a  trustee  in  bankruptcy.  The  question  of  a 
Contractor's  hankruptc\  is  dealt  with  in  the  notes  to  clause  32  (p.  56  . 
hut  it  may  he  said  brieflj  here  that  tic-  insolvency  of  a  company  or  its 
winding-up  i>  not  in  itself  a  breach  of  contract  by  the  company,  nor 
does  such  an  occurrence  necessarily  terminate  the  contract-.  The 
Liquidator  may,  if  he  think  tit,  elect  to  complete  the  contract  and  the 
other  party  must  accept  this  decision. 

I:  he  should  so  elect,  the  question  whether  lie  makes  himself 
personally  liable  is  one  of  fact  in  each  individual  cast'.  No  general  ride 
can   he   laid  down. 

Individual  members  of  companies  limited  by  shares  or  guarantee 
ait-  liable  only  for  tic-  amount  remaining  unpaid  on  their  shares  or 
guarantee  in  the  event  of  the  company  being  wound  up. 

And,  generally,  damages  for  breach  of  contract  caused  by  a  winding- 
up  can  only  be  proved  for  in  the  bankruptcy,  and  not  necessarily 
recovered  in  full.      Tic    same  rule    applies  to    the    bankruptcy  of   an 

individual  :    a  company  entering  into  a  contract   with  an   individual   who 

sequently  becomes  bankrupt  must  take  its  chance  with  his  other 
creditors  and  cannot  obtain  priority  over  them  in  \  irtue  ot  anj  conditions 
.,!  ilc-  contract. 

It  may  be  useful  here  to  note    that    a   Contractor  dealing  with  a 

limited  company  is  held  to  have  constructive  notice  of  its  articles  ot 

sociation,  and  dir<    I  cting  outside  the  scope  of  their  authority 

not  make  tic-  company  liable,  though  they  maj  render  themsehes  so. 

It  i-  not  necessary,  although  it  is  fairly  common,  to  include  in  the 
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definition  of  Contractor  "  his  heirs  executors  and  administrators,"  since 
they  are  in  any  contract  included  hy  implication  of  law.  The  benefit, 
as  the  burden,  of  a  contract  entered  into  by  an  individual  passes  auto- 
matically to  his  heirs,  executors,  and  administrators  unless  the  contract 
is  a.  purely  personal  one. 

The  definitions  of  "  the  works  "  and  of  "  extra  works  "  suggested 
here  are  perhaps  not  strictly  necessary  from  the  purely  legal  point  oi 
view.  It  would  nevertheless  he  a  capital  mistake  to  omit  them. 
Strictly  speaking,  the  Contractor  cannot  be  required  to  perform  any 
work  which  is  not  included  in  the  contract,  and  all  work  necessary  for 
the  entire  completion  of  the  contract  he  is  in  any  case  required  to  do. 
This  work,  as  part  of  the  contract,  must  be  done  on  contract  terms  and 
in  the  contract  time.  But,  however  correct  technically,  this  is  not  a 
practical  way  of  looking  at  a  contract  for  works.  In  any  large  contract 
there  must  always  be  a  certain  amount  of  work  which  perhaps  cannot 
be  said  without  dispute  to  be  necessary  for  the  entire  completion  of  the 
contract,  and  which  the  most  careful  Engineer  cannot  anticipate.  It 
is  essential  that  power  to  order  such  work  should  be  reserved  to  the 
Engineer,  and  that  it  should  be  "  contract  "  work  in  the  sense  that  its 
material  and  execution  remain  entirely  under  his  unimpaired  control. 
In  fact,  from  the  Engineer's  point  of  view,  this  is  perhaps  one  of  the 
most  important  provisions  of  the  contract. 

The  question  of  payment  for  such  extra  work  is  dealt  with  in 
clauses  12  and  37. 

"  Additional  work  "  is  sometimes  distinguished  from  "  extra 
work"  by  confining  "extra  work  "  to  work  of  which  the  nature  is 
indicated  in  the  schedule  but  the  amount  of  which  is  varied  by  the 
Engineer  under  clause  7;  while  "  additional  work  "  is  defined  as  work 
of  a  nature  not  described  in  the  schedule  but  ordered  by  the  Engineer- 
under  his  general  powers.  To  insert  such  a  definition  gives  an  air  of 
logical  completeness,  but  experience  shows  that  it  is  unnecessary  and 
likely  to  lead  to  confusion  and  disagreement. 

In  the  model  conditions  issued  by  the  Institution  of  Electrical 
Engineers  definitions  are  given  of  a  number  of  terms  which  are  here  left 
undefined.  These  definitions  [App.  I.,  cl.  1,  p.  75]  are  note,  perhaps, 
harmful,  but  they  are  equally  not  necessary,  and  are  apt  to  induce  the 
attribution  of  a  recondite  meaning  to  simple  and  ordinary  words  or 
phrases  and  so  lead  to  confusion. 

2.  Quality  of  Workmanship  and  Materials. — The  whole  of 
the  works,  and  any  other  works  which  may  be  ordered  as 
additions  to  the  Contract  to  which  these  Conditions  are  signed 
as  relative,  are  to  be  done  and  completed  in  the  best  and  mosl 
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workmanlike   manner,   and   with   the   best   materials  of   their 

spective  kinds,   and  everything  is   to  be  done   to  the   full 

spirit  and  intent  of  the  said  Contract,  which  is  intended  to 

comprise  everything  necessary  to  the  perfed   completion  of 

the  works. 

This  clause  is,  in  fact,  declarator)  of  the  law  as  it  viands  Mint 
imposes  no  burden  on  the  Contractor  under  which  he  would  not  other- 
wise rest.  Where  nothing  is  said  on  the  matter  in  a  written  contract, 
the  law  implies  that  the  work  is  to  be  done  "  in  the  best  and  most 
workmanlike  manner. " 

The  Engineer,  of  course,  cannot  rely  on  this  clause  to  absolve  him 
from  the  consequences  oJ  specifically  ordering  work  to  be  done  in  a 
particular  way  where  the  Contractor  has  no  option  bui  to  obey  his 
orders. 

With  regard  to  materials  also,  there  is  an  implied  condition  in  all 
contracts  that  they  shall  he  sound  and  good  and  suitable  tor  the  purpose 
tor  which  they  are  intended.  Where  the\  are  chosen  l>\  the  Engineer 
the  Contractor  again  is  not  responsible  lot  them. 

The  question  of  "perfect  condition"  is  a  difficult  one.  In  the 
n\  special  conditions  it  ina\  be  simplj  stated  that  a  contract 
to  build  a  house  or  to  make  a  railway  includes  an  implied  provision  that 
the  Contractor  will  furnish  every  necessary  material  and  do  all  necessary 
work  for  the  reasonable  completion  of  a  house  tit  to  1m-  [\yed  in  or  a 
railway  on  which  traffic  can  tun. 

What  particular  state  of  completion  can  he  regarded  as  "reason- 
able "  is  ultimately  one  which  a  Court  or  an  arbitrator  must  decide. 

Bui  even  if  some  of  the  component  parts  either  of  the  work  to  be 
done  or  the  materials  to  he  supplied  are  set  out  in  a  schedule  to  th< 
contract  and  others  are  not,  the  Contractor  is  not  justified  in  omitting 
the  latter  if  they  are  necessary  for  the  reasonable  completion  of  the 
contract.  Nor  can  any  claim  he  made  by  the  Contractor  for  such  work 
or  materials  as  extras.  The  Engineer,  therefore,  should  not.  without 
grave  consideration,  give  a  written  order  t<.  the  Contractor  to  do  such 
work  or  supply  such  materials  unless  he  make  it  plain  thai  the  older  is 
not  given  under  clause  L2  |  p.   18  below). 

1  he  law  which,  as  has  been  -aid,  this  clause  simply  exemplifies  ma\ 
m  hard  on  the  Contractor,  who  argues  that  it  is  the  Engineer's  busi- 
ness to  tell  liini  beforehand  whal  he  wants  done  and  not  relj  on  him, 
tie'  Contractor,  to  make  good  omissions:  hut  it  is  always  in  the  interest 
of  the  Engineer  to  make  his  specification  as  complete  as  possible,  and 
it  i~  better  for  the  Contractor  to  make  allowance  in  his  tender  for  obvious 
necessities  than  to  endeavour  to  substantiate  a  claim  at  the  finish  for 
a  number  of  disputed  items. 

The   Electrical    Engineers'  clause    [App.   T.,  cl.  8,   p.   79],   which 
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corresponds  to  this,  complicates  the  matter  by  inserting  a  provision  that 
the  work  is  to  be  also  "  maintained  "  in  the  best  and  most  substantial 
manner.  It  is  not  necessary  to  introduce  this,  since  all  work  has  to  be 
properly  maintained  under  clause  30  (p.  88),  and  no  new  rights  or 
duties  are  created  by  repeating  the  word  here. 

This  clause  appears  in  practically  all  general  conditions,  and  in 
spite  of  the  fact  that  it  is  legally  unnecessary,  it  would  not  be  wise  to 
omit  it,  since  a  Contractor,  familiar  with  its  appearance  in.  other  con- 
tracts, might  be  led  to  suspect  laxness  on  the  part  of  the  Engineer. 

3.  Drawings. — All  plans  and  drawings  of  the  works  from 
time  to  time  furnished  by  the  Engineer,  or  supplied  by  the 
Contractor  and  approved  in  writing  by  the  Engineer,  and 
the  several  dimensions  and  descriptions  written  on  such  plans 
and  drawings,  shall  be  strictly  adhered  to  by  the  Contractor, 
unless  any  deviation  therefrom  is  authorised  by  the  Engineer 
in  writing.  Any  dispute  as  to  whether  such  plans  and  drawings 
have  been  adhered  to  shall  be  determined  by  the  Engineer, 
whose  decision  on  the  question  shall  be  final. 

As  soon  after  the  acceptance  of  his  Tender  as  possible, 
and  before  proceeding  with  any  work  or  manufacture  of  any 
material,  the  Contractor  must  submit  all  necessary  detailed 
drawings  for  the  approval  of  the  Engineer. 

There  is  an  implied  obligation  on  the  employer  or  the  Engineer,  to 
which  this  clause  gives  effect  in  part,  to  supply  all  necessary  drawings, 
both  contract  and  detail,  as  and  when  they  may  be  reasonably  required 
by  the  Contractor.  An  Engineer  who  did  not  supply  drawings  neces- 
sary for  the  continuance  of  the  work — that  is,  drawings  which  the  Con- 
tractor cannot  supply  himself  under  the  second  paragraph  of  this  clause 
—within  a  reasonable  time  would  afford  a  good  defence  to  a  Contractor 
sued  for  non-performance  of  the  contract.  And  what  is  a  reasonable 
time  must  be  a  matter  of  fact  in  each  particular  case.  In  a  case  where 
a  Contractor  agreed  to  perform  works  according  to  the  plans  and  specifi- 
cation of  an  architect  and  was  unable  to  complete  the  works  because  the 
architect  had  not  furnished  the  plans,  it  was  decided  that  the  architect's 
certificate  ceased  to  be  a  condition  precedent  to  payment,  although  so 
made  by  a  clause  in  the  contract.  It  is  thus  most  important  that  the 
Engineer  should  have  all  necessary  drawings  ready  in  good  time  and  give 
the  Contractor  no  excuse  for  putting  forward  the  lack  of  them  as  an 
excuse  for  not  getting  on  with  the  work.  Contractors,  on  the  other 
hand,  should  not  follow  the  absurd  practice  of  demanding  full  sets  of 
detail  drawings  at  an  early  stage  in  the  contract  when  they  cannot 
possibly  be  ready  and  are  not,  in  fact,  required. 
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It  is.  .»t  course,  i — ntial  that  the  Contractor  should  adhere  strictly 
•  the  drawings  Bupplied  to  him,  and  that  he  Bhould  send  in  his  own 
drawings  t..  the  Engineer  tor  approval  before  working  t<>  them. 

Tli.-  Electrical  Engineers'  model  clauses  [App.  I.,  cl.  4,  p.  77 1 
bain  v,  r\  detailed  instructions  with  regard  bo  drawings,  condescend- 
ni-  to  the  number  ol  Bets  ol  blue  prints  which  the  Contractor  should 
supply.  While  ii  i-  possible  that  these  arrangements  may  in  practice 
actually  he  mad.-  between  the  Engineer  ami  the  Contractor,  it  seems 
both  unnecessary  and  undesirable  to  Include  such  detailed  provisions  in 
the  contract  conditions.  Circumstances  may  vary  these  requirements 
considerably,  ami  it  is  better  bo  leave  the  matter  to  he  settled  by  the 
parties  at  tin-  time  ami  on  the  spot.  To  try  to  provide  beforehand  for 
such  minutiae  i<  more  likely  to  occasion  than  to  avoid  disputes. 

.Many  s,-t-  .>t  conditions   contain    essentially  this  clause,  hut  omit 

the  Last  paragraph,  dealing  with  the  submission  h\  the  Contractor  of  his 

drawings  to  the  Engineer.     It  is  a  valuable  addition  to  the  more  usual 

m  and  one  of  which  experience  has  shown  the  use.     No  reasonable 

<  Jontractor  can  raise  anj  objection  to  it. 

1.  Discrepancies  in  Drawings. — In  the  event  of  any  dis- 
crepancies between  the  scale  affixed  to  any  plans  or  drawings 
.and  the  figured  dimensions  thereon,  the  figured  dimensions 
-hall  lie  taken  and  held  t<>  he  correct;  and  in  the  event  of  any 
discrepancies  between  large-scale  and  small-scale  drawings, 
the  large-scale  drawings  shall  he  taken  and  held  to  be  correct, 
and  shall  overrule  tin-  small-scale  drawings. 

Tin-  clause  -peaks  tor  itself  and  seems  to  need  no  further  elucida- 
tion.     It  is  a  convenient  and  usual  provision. 

•">.  Contractor  /<<  make  good  omissions.  -The  Contractor 
-hall  he  responsible  for  any  discrepancies,  errors  or  omissions 
in  the  drawings  or  other  particulars  supplied  !>y  him,  whether 
such  drawings  or  particulars  have  been  approved  by  the 
Engineer  or  not  provided  thai  such  discrepancies,  errors  or 
omissions  !•<•  not  due  to  inaccurate  information  or  particulars 
furnished  t<>  the  Contractor  by  the  Engineer,  but  the 
Employer  will  lie  responsible  for  drawings  and  information 
supplied  by  the  Engineer  relating  to  tin-  general  arrangemenl 
of  i  he  work  and  for  the  details  of  special  work  spec i  tied  by  him. 

i    is   clause   as  here   given    is  a    departure    from    anj     generally 
;epted   form.     The  typical  form  i^  thai    found,  tor  example,  in  the 
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London  County  Council  general  conditions  (1913),  clause  5  of  which 
is  as  follows  : 

"  5.  The  Contractor  will  be  held  entirely  responsible  for  any  errors 
and  discrepancies  of  any  kind  in  the  drawings,  whether  supplied  by 
the  Chief  Officer  or  supplied  by  the  Contractor  and  approved  by  the 
Chief  Officer,  and  should  anything  be  omitted  either  from  the  drawings 
or  the  schedules  which  is  fitting  and  is  usually  considered  neces- 
sary to  be  done  for  the  due  and  proper  completion  of  the  work, 
the  Contractor  shall  execute  the  same  as  if  it  had  been  particularly 
specified  or  shown,  and  shall  supply  whatever  may  be  necessary  to 
complete  the  whole  work  without  any  claim  for  payment  for  such 
omitted  work.  The  dimensions  given  in  the  Specification  are  believed 
to  be  correct,  but  the  Contractor  must  verify  the  same,  as  well  as  all 
other  particulars  of  the  contract  and  schedules,  on  the  site  mentioned 
in  the  said  specification,  should  he  think  fit  to  do  so,  and  he  will  be 
held  responsible  for  the  consequences  of  any  error  contained  therein 
or  omission  therefrom." 

The  idea  of  making  other  people  responsible  for  your  own  mistakes 
is  one  with  which  long  experience  has  apparently  familiarised 
Engineers  and  Contractors.  Its  origin,  in  common  with  that  of  many 
other  now  discredited  institutions  is  possibly  quite  respectable,  but  its 
manifestation  in  a  modern  contract  is  worse  than  an  anachronism,  and 
it  is  not  easy  to  see  why  any  Contractor  should  accept  or  any  Engineer 
approve  it.  The  clause  as  it  stands  in  the  L.C.C.  conditions  has  to  be 
construed  in  combination  with  clause  3  of  those  conditions,  which  reads 
as  follows  :  — 

"  3.  All  drawings  from  time  to  time  furnished  by  the  Chief  Officer, 
or  supplied  by  the  Contractor  and  approved^  by  the  Chief  Officer, 
for  the  more  particular  and  detailed  description  of  the  different  parts 
of  the  work,  and  the  several  dimensions  and  descriptions  written  on 
such  drawings,  shall,  subject  to  the  provisions  of  clauses  4  and  5 
hereof,  be  strictly  adhered  to  by  the  Contractor,  except  in  so  far  as 
any  deviation  therefrom  shall  be  authorised  by  the  written  instructions 
of  the  Chief  Officer." 

This  leads  to  the  absurd  result  that  a  Contractor  may  be  compelled 
to  carry  out  work  which  he  knows  to  be  defective  and  yet  be  held  respon- 
sible for  the  defects.  A  conscientious  Contractor  will  surely  refuse  to 
enter  into  a  contract  on  such  terms :  a  less  conscientious  one  will  take 
on  the  work  and  look  forward  hopefully  to  the  result  of  the  subsequent 
arbitration  on  his  claim  for  extras. 

The  Electrical  Engineers'  conditions  [App.  L,  cl.  5,  p.  78],  which 
incline  to  the  side  of  the  Contractor,  make  each  party  responsible  for 
the  mistakes  in  his  own  drawings.  This  seems  an  eminently  reasonable 
position  to  take  up  and  has  been  adopted  in  the  model  clause  above. 
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It   should  be  noted  that   work  omitted   from  the    drawings,    but 

-an-  for  the  entire  completion  <>t  the  works  contracted  for,  is  not 

-  ,!;1\  extra  work  in  the  sense  t hat  the  Contractor  is  entitled  to  be 

paid  anything  other  than   the  contract   price   Eor  doing  it.      And    an 

Engineer  who  ordered  such  work  to  be  done  as  an  extra  to  the  contract 

could  not  render  Ins  employer  liable  to  pay  for  it. 

Reference  maj  be  made  to  the  notes  on  clause  2  (p.  3)  on  this 
point. 

6.  Acceptance  of  Drawings  and  Specification  by  the 
Contractor  as  adequate.— The  Contractor,  by  signing  these 
presents  and  the  relative  Drawings,  Specification  and  Schedule 
of  Measurements  (if  any),  shall  be  held  to  have  carefully 
examined  the  same,  and  shall,  in  the  absence  of  any  previous 
written  intimation  by  him  to  the  contrary,  be  held  to  concur 
as  a  practical  trade-man  in  the  method  and  styles  of  con- 
struction to  be  adopted,  and  the  sufficiency  of  the  materials 
proposed  t<»  he  used  in  the  execution  of  the  work. 

This  is  another  clause  which  at  first  sight,  and  to  the  lay  mind,  seems 
to  throw  an  undue  burden  on  the  Contractor.  The  Engineer,  it  would 
seem,  must  be  in  a  much  better  position  than  the  Contractor  to  know 
how  the  work  should  he  carried  out,  since  he  knows  its  ultimate  aim 
and   in   what  particular    am    one    part    depends   on  another.      The   Con- 

•  ■  >•  i>  not,  of  course,  working  in  the  dark,  hut  his  vision  of  the  com- 
pleted whole  cannot   he  so  vivid  as  that  of  the   Engineer,  and  he  cannot 

always  recognize,  perhaps,  that  decisions  which  seem  arbitrary  have 
behind  them  a  good  and  sufficient  reason.  It  might  well  he  thought 
that  the  responsibility  for  the  method  and  style  of  construction  to  be 
adopted  and  the  sufficiency  of  the  materials  proposed  to  he  used  is  most 
properly  one  which  rests  on  the  Engineer  who  chose  the  style  and 
Selected  1 1n-  materials. 

There  i-,  however,  another  side  of  the  question,  and  the  arguments 
in  support  of  it  are  considered  sufficient,  on  the  whole,  to  justify  the 
•  'in  ot  this  clause.     MeivK    to  omit   it   will  not  benefit  the  Con- 
tractor.    With  maii\   others,  its  provisions  are  declaratory   of  existing 
law  and  impose  on  the  Contractor  no  burden  from  which  he  is,  by  their 

omission,  to  • 

The  law  on  the  subject    has  been  clearly  stated   in   two  cases  which 

may  he  called  classic     Thorn   v.    London  Corporation?  and   Taylor  v. 

Caldwell.*     In  the  former,   \,ur<\  Chelmsford  said  that  it  was  the  duty 

Contractor  exercising  common  prudence  to  satisfy  himself  before 


76    l    \]|.    I  as.  120.  (2)  (1863)  32  L.  .!.  Q.  P..  L64. 
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tendering  of  all  particulars  connected  with  the  work,  and  especially  of 
the  practicability  of  executing  all  the  work  contained  in  the  specifica 
tion  according  to  the  terms  and  conditions. 

In  the  latter,  Mr.  Justice  Blackburn,  dealing  more  generally  with 
the  question,  said:  "Where  there  is  a  positive  contract  to  do  a  thing 
not  in  itself  unlawful  the  Contractor  must  perform  it  or  pay  damages 
for  not  doing  it,  although,  in  consequence  of  unforeseen  events,  the  per- 
formance of  the  contract  becomes  unexpectedly  burdensome  or  even 
impossible."  And,  a  fortiori,  if  the  events  are  not  unforeseen,  but  are 
such  as  might  well  have  been  anticipated  by  a  Contractor  who  studied 
the  specification  and  drawings  intelligently,  he  is  bound  to  complete 
the  contract  according  to  them. 

It  was  further  laid  down  by  Lord  Chelmsford  in  the  case  referred  to 
above  that  the  habit,  if  it  were  one,  of  Contractors  of  relying  on  the 
drawings  and  specifications  supplied  to  them  by  the  Engineer  was  "  a 
usage  of  blind  confidence  of  the  most  unreasonable  description."  So 
it  appears  that  even  in  the  absence  of  any  special  provision  that  the 
Contractor  should  check  and  verify  the  drawings,  etc.,  he  would  still 
not  be  entitled  to  rely  on  them  if  he  did  not  do  so. 

The  Contractor  would,  in  fact,  rather  lose  by  the  omission  of  the 
clause.  A  heavy  liability  is  better  than  an  undefined  one,  and  he  can 
in  his  tender  provide  against  a  contingency  which  will  be  more  easy  to 
measure  if  thus  definitely  set  down. 

From  the  Engineer's  point  of  view  it  is  distinctly  advisable  to  in- 
clude the  clause.  He  must  wish  to  work  with,  and  not  against,  his  Con- 
tractor, and  it  is  well  that  any  objections  which  the  latter,  as  a  practical 
tradesman,  may  entertain  against  the  methods  or  materials  suggested 
should  be  raised  before  the  contract  is  entered  into,  rather  than  after 
the  work  has  been  begun. 

The  clause  approved  by  the  Institution  of  Electrical  Engineers 
[App.  I.,  cl.  2,  p.  70]  makes  it  the  duty  of  the  Contractor  simply  to 
examine  the  drawings  and  communicate  his  objections,  if  any,  to  the 
Engineer.  The  suggested  form  is  preferable  and  is  found,  with  minor 
variations,  in  most  sets  of  general  conditions. 

7.  Power  to  make  alterations.. — (1)  Full  power  is  reserved 
by  the  Employer  through  his  Engineer  to  make  any  alterations 
in  the  design,  materials  and  methods  of  construction  of  the 
works  during  their  progress  and  to  increase,  lessen  or  omit 
any  portion  of  the  works  as  may  be  thought  lit,  provided  that 
such  alteration,  increase,  diminution  or  omission  shall  not, 
without  the  consent  in  writing  of  the  Contractor,  be  such  as 
will  involve  a  variation  of  the  original  lender  price  for  any 
particular  section  of  the  Contract  by  more  than  10  per  cent. 
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(2)  Such  alterations,  increase,  diminution  or  omission 
shall  in  no  way  invalidate  the  Contract. 

(3)  No  deviation  whatever  shall  be  made  by  the  Con- 
tractor Prom  the  Drawings,  Specification  and  Schedule  of 
Measurements  signed  by  him  with  reference  to  the  Contract. 

ept  under  written  instructions  from  the  Engineer. 

1     1;  ,- 1  ictremery  important  from  the  Engineer's  poinl  ol  view  thai 
he  should  have  power  to  make  alterations  in  the  quantities,  material, 

or  design  as  the  work  progresses,  and  in  the  exercise  of  this  power  he 
must  be  aii  autocrat  from  whose  decision  there  is  no  appeal.     He  has 

■  the  work  don.-  in  the  best  possible  way,  and  a  pedantic  adherence 
to  the-  details  of  a  contract  made  in  necessarily  imperfect  anticipation 
of  the  future  cannot  lie  allowed  to  hamper  him. 

On  the  other  hand  it  is  equally  important  for  the  Contractor  to 
know  that  there  will  he  a  general  adherence  to  the  scheme  and  dimen- 
sions laid  down  in  the  specification  to  the  contract  into  which  he  has 
entered. 

Theoretically,  in  a  schedule  sum  contract — that  is,  in  a  contract  in 
which  the  various  kinds  of  work  are  priced  in  tin-  schedule  and  the 
Contractor  is  paid  for  the  actual  amount  measured  up  when  the  work  is 
done — the  quantities  are  immaterial.  The  Contractor  undertakes,  for 
instance,  t>.  excavate  material  in  a  definite  spot  at  Is.  lid.  per  cubic 
yard  and  he  is  paid  only  for  the  actual  amount  whether  he  does  1,000 
or  10,(1(11)  ciil.ii-  yards.  Practically,  of  course,  this  is  not  so.  A  Con- 
tractors tender  will  rightly  vary  the  price  per  cubic  yard  ol  excavation, 
with  the  approximate  total  quantity  to  lie  excavated,  and  when  he 
-  a  pi  ice  for  one  million  cubic  yards  it  cannot  he  expected  to  hold 
good  either  for  two  million  or  half  a  million. 

The  clause  above  has  been  drafted  with  the  idea  of  satisfying  the 
requirements  and  safeguarding  the  interests  of  both  Engineer  and  Con- 
tractor. The  limitation  of  the  permitted  variation  to  10  pel  cent,  is  a 
purely  arbitrary  one,  hut  will  generally  he  found  acceptable,  special 
circumstances  may  lead  I  .  the  desirability  of  either  increasing  or  dimin- 
ishing it  in  particular  ea 

The  model  clause  issued  by  the  Electrical  Engineers  [App.  I., 
cl.  7,  p.  7s |  is  identical  with  paragraph  (1)  above,  with  the  omission  of 
the  wold-  "  for  any  particular  section  of  the  contract, "  and  if  an  Engineer 
will  accept  the  limitation  of  his  power  to  vary  quantities  to  such  varia- 
tion as  will   not    alter  the   total   original   contract    price   by   more   than    10 

per  cent.,  and  a  Contractor  thinks  this  is  sufficient  protection  lor  him, 
it  may  seem  unwise  to  introduce  a  possibly  jarring  note.  Certainly  to 
introduce  further  protection  tor  the  Contractor  into  the  conditions 
approved  by  the  Electrical  Engineers  maj  well  he  deemed  superfluous. 

Tin-  latter  words  of  paragraph  i  1  >  of  this  clause  are  suggested,  therefore, 
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with  a  certain  diffidence.  They  are  designed  as  a  protection  for  the  Con- 
tractor in  cases  where  the  10  per  cent,  variation,  if  confined  to  the  orig- 
inal tender  price,  might  operate  unfairly  to  him.  This  sum  (the  original 
tender  price)  in  a  measure  and  value  contract — and  practically  all  large 
engineering  contracts  are  such — is  made  up,  of  course,  of  a  number  of 
smaller  sums  inserted  by  the  Contractor  for  the  various  kinds  of  work 
indicated  in  the  specification,  and  these  sums  are  based  on  the  assump- 
tion that  the  quantities  in  the  schedule,  although  not  absolutely  accurate, 
are  approximately  correct.  If  one  of  these  quantities  is  varied,  say,  by 
50  per  cent.,  while  a  counter- variation  in  another  still  limits  the  varia- 
tion in  the  total  price  to  less  than  10  per  cent.,  the  result  might  be  dis- 
astrous to  the  Contractor.  For,  obviously,  particular  kinds  of  work  have 
their  particular  rates  of  profit,  and  the  Contractor  bases  his  ultimate 
profit  on  the  algebraic  sums  of  these  particular  profits.  It  is  not  incon- 
ceivable that  certain  particular  work  might  even  be  done  at  a  loss.  II 
is  thus  essential  to  the  Contractor  that  the  limitation  should  apply  to 
the  values  of  the  different  kinds  of  work  in  the  specification  as  well  as 
to  the  total  price.  It  is  not  quite  sufficient  to  rely  on  such  a  phrase  as 
"  the  quantities  are  approximate  only,"  for  no  very  accurate  definition 
can  be  given  of  the  word  "  approximate,"  and  the  Engineer  and  Con- 
tractor may  well  differ  over  this. 

In  one  particular  case  of  a  contract  for  electric  lighting  with  the 
War  Office,  the  concluding  words  of  the  first  paragraph  of  the  clause  as 
above  were  omitted,  and  it  was  sought  to  provide  for  the  contingency 
they  are  designed  to  meet  by  inserting  the  following  provision: — "  In 
calculating  deviations  from  the  original  tender  price  under  this  clause, 
the  net  addition  or  deduction  shall  be  the  algebraic  sum  of  the  net  addi- 
tions or  deductions  of  the  value  of  items  of  work  or  material  of  the 
same  kind  in  all  sections  of  the  contract  in  which  such  items  of  work 
are  included." 

This  seems  to  contemplate  a  ' '  section  ' '  of  the  contract  containing 
different  kinds  of  work — an  unusual  definition,  since  "  section  "  gener- 
ally means  that  part  of  the  specification  dealing  with  a  particular  trade  ; 
that  is,  each  section  is  for  one  kind  of  work  only.  The  clause  is  not 
clear,  and  the  object  it  was  meant  to  achieve  is,  it  is  suggested,  fully 
met  by  that  here  set  out. 

Another  case  in  which  this  clause,  if  not  accompanied  by  the  quali- 
fication that  the  10  per  cent,  variation  applies  to  each  section,  may  press 
hardly  on  the  Contractor  is  that  where  he  has  ordered,  before  the  work 
is  actually  begun,  a  quantity  of  material  approximately  equal  to  the 
schedule  quantities — or  appropriate  to  the  work  to  be  done  under  the 
schedule  quantities — and  the  Engineer  quite  fairly  and  honestly,  in  the 
exercise  of  his  discretion,  very  largely  cuts  down  the  work  for  which  such 
materials  were  ordered,  while  by  an  increase  in  other  quantities  the 
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total  price  is  Qot  unduly  varied.  The  Contractor  is  tln-n  left  with  a  large 
amount  of  surplus  material  on  his  hands.  Must  Engineers  would,  oi 
course,  meet  a  Contra. -tor  in  such  a  case,  but  it  is  best  in  settling  condi- 
tions as  far  as  possible  to  provide  as  well  for  the  unreasonable  Engineer 

and  for  the  rapacious  Contractor  as  for  the  happily  more  numerous  and 

r.  asonable. 

_'  .  This  is  legally  an  unnecessary  addition,  but,  although  ignorance 

(if  the  law  is  DO  excuse  for  disregarding  it,  it  is  just  as  well  that  Con- 
tractors should  he  informed  ot  it-  provisions.  No  variation  in  quantities 
would  or  could  legally  invalidate  the  contract  unless  it  were  so  great 
that  the  work  generally  became  a  new  work  and  one  which  could  not 

onably  have  been  contemplated  by  either  partj  at  the  time  the  con- 
tract was  entered  into.  In  other  words,  if  the  variation  is  so  great  that 
an  impartial  outsider  would  say  that  the  work  contracted  for  was  an 
•  — nt i;illy  different  work  from  that  subsequently  ordered  by  the  Engi- 

t  then  the  new  work  is,  naturally,  not  covered  by  the  old  contract  : 
otherwise  it  is.     Exactly  how  great  a.  variation  in  the  quantities  of  the 

nal  work  will  suffice  to  turn  it  into  a  new  work  is  a  question  of  fact 
in  each  case,  hut  it  is  submitted  that  a   1<>  per  cent,  variation  could  not 

ibly  do  so  in  any. 

Cm.  This  is  a  repetition  in  more  positive  words  of  the  conclusion  ol 
clause  3,  hut  it  is  so  important  that  no  excuse  is  necessary  for  again 
inserting  it  here,  where  it  seems  quite  naturally  to  come. 

An  Engineer  has  no  implied  authority  to  order  extras  or  deviation 
at  all,  and  consequently  can  only  do  so  in  virtue  of  the  powers  conferred 
on  him  by  the  contract.  Although  this  is  a  matter  which  concerns  rather 
the  relationship  between  the  Engineer  and  the  Employer  than  that  be- 
tween the  Engineer  and  the  Contractor,  it  is  yet  in  the  Lath 
interest  to  see  that  orders  for  extras,  deviations,  or  omissions  are  given 
strictly  in  the  form  prescribed  by  the  contract.  If  they  are  not  so  given 
the  Employer  might,  even  without  the  express  provision  of  clause  12 
|  p.  18],  refuse  to  pay  for  the  work,  and  might  even  put  in  a  claim 
for  damages,  it  he  did  not  approve  of  it. 

The  clause  issued  by  the  Electrical  Engineers  [App.  [.,  cl.  7.  p.  7s| 

has  already  been  briefly  commented  on,  but  there  is  one  other  point  in 
the  wording  oi  it  to  which  attention  may  be  directed.  The  clause  pro- 
vides that  the  variation  shall  not,  except  with  the  written  consent  ot 
the  Contractor,  "  involve  an  increase  or  decrease  of  the  total  price  paj 

able   under  the  contract   "  of  mole  than    10  per  cent.      These   words  ai. 
ure,  ,ts  there   is  room   lor  much  difference  of  opinion   as  to  tin'  sum 

meant  by  "the  total  price  payable  under  the  contract."  It  is  possible 
to  n  ad  them  as  meaning,  at  any  rate,  something  other  than  tin  original 
tender  price,  and  the  words  of  paragraph  ih  of  the  clause  suggested 
above  are  pref<  rable  as  being  tree  from  ambiguity. 
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A  form  of  the  clause  which  has  been  used  by  the  London  County 
Council  runs  as  follows:  — 

"  7.  The  Council  may  by  writing  under  the  hand  of  the  Chief  Officer 
make  any  alterations  in  the  designs,  materials,  and  methods  of  construc- 
tion of  the  work  during  its  progress,  and  may  increase,  lessen,  or  omit 
any  portion  of  the  work.  No  deviation  whatever  shall,  however,  be  made 
by  the  Contractor  from  the  said  drawings  or  schedules  unless  under 
written  instructions  from  the  Chief  Officer.  Such  alterations,  enlarge- 
ments, diminution  or  omission  shall  in  no  degree  vitiate  or  invalidate 
this  Contract,  but  shall  be  performed  or  omitted  by  the  Contractor  undei 
the  conditions  thereof,  and  in  no  case  shall  any  compensation  for  dam- 
age, injury,  loss  of  profit,  or  otherwise,  be  allowed  the  Contractor  for 
or  on  account  of  any  work  altered,  extended,  or  dispensed  with,  to  what- 
ever extent  the  Council  may  exercise  the  power  above  reserved. " 

This  may  be  taken  as  a  clause  representing  the  extreme  antithesis 
of  the  Electrical  Engineers'  clause.  It  pushes  the  Contractor  into  an 
almost  impossible  position  if  the  concluding  words  are  literally  given 
effect  to,  and  it  ran  only  be  concluded  that  Contractors  accept  it  in  the 
pious  faith,  justified  by  their  knowledge  of  the  reasonableness  of  the 
Council's  officials,  that  it  will  not  be  acted  on. 

Another  variation,  used  sometimes  by  the  War  Office,  provides  that 
the  alterations  made  ' '  shall  not  exceed  10  per  cent,  of  the  value  of  the 
whole  contract."  This  wording  is  open  to  the  same  objection  as  has 
been  urged  against  the  Electrical  Engineers'  clause. 

The  contract  from  which  the  last  variation  was  quoted  contained 
also  a  provision,  similar  to  that  appearing  in  the  London  County  Council 
clause,  depriving  the  Contractor  of  any  claim  for  compensation  for 
damage,  injury,  loss  of  profit,  or  otherwise  by  reason  of  any  alteration 
of  works  within  the  limits  set  down.  This  is  not  so  great  a  hardship 
on  the  Contractor  as  the  County  Council  clause,  since  it  is  qualified  by 
the  10  per  cent,  limit,  but  it  does  not  appear  to  hold  the  balance  very 
evenly  between  him  and  the  Employer.  Probably  such  a  clause  would 
not  be  drafted  by  anyone  starting  now  with  a  clean  slate  and  no  records 
of  old  contracts.  It  has  developed  possibly  from  a  clause  which  was 
reasonable  enough  in  its  original  state,  but  which  has  grown,  by  addi- 
tions and  variations,  made  without  considering  sufficiently  their  mutual 
bearing,  to  the  rather  unreasonable  form  in  which  it  now  appears. 

The  limit  of  10  per  cent,  imposed  on  variation  of  price  is  not 
adopted  as  yet  very  generally,  except  in  electrical  contracts.  Possibly 
there  are  few  Engineers  willing  to  insert  it  and  fewer  Employers 
willing  to  allow  them  so  to  do  even  if  they  would.  It  is  to  be  hoped 
that  the  number  is  an  increasing  one. 

The  proviso  in  the  County  Council  clause  that  the  Contractor  shall 
have  no  claim  for  damage,  injury,  loss  of  profit,  or  otherwise,  because 
variations  in  quantity  have  been  made  by  the  Engineer,  is  an  unneces- 
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one,  if  the  principle  of  that  clause  be  adopted.     The  Contractor  is 
:  to  perform  all  th<-  work  accessary  for  the  entire  completion  ol 
1    mtraci  and  ha  pting  such  a  clause  that  the  Engineer 

shall  have  power  to  vary  the  quantities  to  any  extent.  No  claim  for 
damage  could  possibly  be  sustained  by  him  on  account  of  Buch 

variation  unless  he  could  show  that  the  variation  was  so  large  as  to 
take  the  work  outside  the  contract  altogether,  when  an  entirely  new  set 
of  rights  and  obligations  would  be  set  up. 

8.  Order  of  work.  The  Engineer  shall  have  power  to 
direct  whal  pari  of  the  work  is  to  be  proceeded  with  from 
tune  to  time,  and  the  Contractor  shall,  it'  required,  sub-mil 
plans  showing  the  method  of  procedure  to  be  adopted  during 
the  carrying  out  of  the  work. 

It  is  at  any  rate  arguable  that  the  power  given  to  the  Engineer  under 
clause  13  (Engineer's  supervision  and  setting  out  work)  refers  only  to 
the  method  of  carrying  out  the  work,  and  does  not  include  power  to  order 
any  particular  portion  of  the  whole  to  be  done  at  any  particular  time. 
The  above  clause  is  inserted  to  make  this  point  perfectly  clear.  It  ie 
important  that  the  Engineer  should  have  this  power  reserved  to  him, 
since  questions  of  policy  may  necessitate  an  ordei  of  work  which  might 
otherwise  seem  not  the  most  natural,  and  on  such  questions  the  Con- 
tractor is,  of  course,  not  competent  to  judge. 

The  Institution  of  Electrical  Engineers'  model  clauses  do  not  in- 
clude this,  leaving  the  Engineer's  power  to  define  the  order  of  work  to 
be  inferred,  it  at  all.  from  his  general  power  to  have  the  work  carried 
out  in  accordance  with  hie  reasonable  orders. 

Conditions  used  by  the  London  County  Council  and  the  War  Office 
also  omit  this  clause,  as  do  the  general  conditions  issued  by  most  of  the 
railway  companies,  but,  even  if  it  be  only  "  ex  ribundanti  cautela,"  it  is 
considered  advisable  to  insert  it. 

9.  Contractor  to  make  measurements  on  site.  —In  all  cases 
where  the  dimensions  or  measurements  of  any  part  of  the  plant 
supplied  or  works  executed  by  the  Contractor,  depend 
<m  the  actual  dimensions  of  the  buildings  or  sites,  or  on  the 
dimensions  of  the  plant  to  be  supplied  under  other  contracts, 
the  Contractor  is  to  make  the  necessary  measurements  in  the 
building,  on  the  site,  or  in  the  streets,  the  dimensions  given 
in  the  drawings  being  only  taken  as  approximate.  The  exacl 
dimensions  of  any  parts  which  depend  on  plant  or  on  materia] 
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supplied  under  other  contracts  are  to  be  settled  in  consulta- 
tion with  the  Engineer. 

In  many  sets  of  general  conditions  (and  notably  in  those  issued  b\ 
the  Institution  of  Electrical  Engineers)  this  clause  is  omitted  altogeth<  i \ 
and  indeed  it  is  of  a  somewhat  technical  nature  applicable  to  particular 
contracts  rather  than  a  general  condition  applicable  to  all.  II  is  not 
probable  that  the  legal  liabilities  of  the  parties  would  be  varied  in  any 
way  by  its  omission,  but  if  it  is  the  intention  of  the  Engineer  that  the 
( 'mi tractor  should  make  the  measurements  referred  to  it  is  well,  perhaps, 
specifically  to  make  this  clear. 

If  it  is  to  be  inserted  at  all,  care  should  be  taken  to  make  its  effect 
clear.  Some  attempts  are  not  altogether  so.  For  example,  one  set  of 
general  conditions  issued  by  the  London  County  Council  includes  a 
somewhat  similar  provision  in  the  following  form: — "  The  dimensions 
given  in  the  Specification  are  believed  to  be  correct,  but  the  Contractor 
must  verify  the  same,  as  well  as  all  other  particulars  of  the  Contract  and 
Schedules,  on  the  site  mentioned  in  the  said  Specification,  should  he 
think  fit  to  do  so,  and  he  will,  be  held  responsible  for  the  consequences 
of  any  error  contained  therein  or  omission  therefrom."  Comment  on 
this  clause  has  been  made  in  the  notes  on  the  model  clause  5  (Contractor 
to  make  good  omission)  on  p.  6  above,  but  it  may  be  added  that  the 
wording  is  far  from  happy.  To  provide  that  the  Contractor  must  verify 
the  particulars  if  he  thinks  fit  leaves  it  very  doubtful  what  liability,  if 
any,  attaches  to  him. 

In  several  sets  of  general  conditions  issued  by  the  railway  com- 
panies the  clause  is  found  in  the  following  form  :  — 

"  6.  The  Contractors  shall  satisfy  themselves  as  to  the  dimensions, 
character,  and  nature  of  all  existing  works  and  other  things  so  far  as 
they  may  have  any  connection  with  the  works  of  the  Contract,  and 
shall  obtain  their  own  information  on  all  matters  which  can  in  any  way 
influence  their  Tender. 

This  deals  specifically  only  with  the  matters  referred  to  in  the  first 
part  of  the  model  clause  above,  if  that;  although  the  liability  created  by 
the  remainder  of  that  clause  might  well  be  inferred  from  it. 

It  is  a  form  which  may  impose  a  rather  indefinite  burden  on  the 
Contractor  and  is  to  be  avoided,  both  because  it  is  indefinite  and  because 
it  may  be  unduly  burdensome,  although  the  former  is  far  the  greater  evil. 

In  many  contracts  the  Contractor  himself  is  left  to  settle  the 
dimensions  of  parts  which  depend  on  plant  and  material  supplied  under 
other  contracts  in  consultation  with  the  other  supplying  Contractor,  *«t 
being  provided  merely  that  he  should  keep  the  Engineer  informed  as  to 
what  is  being  done.  This  procedure  is  not  really  wise,  as  the  Engineer 
may  find  arrangements  being  made  between  Contractors  of  which,  how- 
ever much  they  may  be  to  their  mutual  benefit,  he  cannot  approve  and 
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be  without  definite  power  to  alter  or  veto  them.  At  the  least  he  maj 
be  led  into  much  useless  discussion. 

I-  is  much  more  satisfactory  to  have  all  such  arrangements  made 
in  consultation  with  the  Engineer,  a6  suggested  in  the  model  claus 

re  the  work  is  done. 

In.  Compliance  with  General,  Local  and  Private  Statutes 
and  By-laws.  The  Contractor  shall  throughout  the  con- 
tinuance of  the  Contract,  and  in  respecl  of  all  matters  arising 
out  of  the  performance  thereof,  conform  at  his  own  expense 
wiili  all  Acts  of  Parliament  and  with  all  Regulations  and  By- 
Laws  of  the  Local  or  other  Authorities  which  may  be  applic- 
able t"  ili«'  works,  and  -hall  not,  in  the  performance  of  the 
Contract,  in  any  manner  endanger  the  safety  or  unlawfully 
interfere  with  the  convenience  of  the  public.  Tin-  Employer 
will  when  desired  afford  all  reasonable  assistance  to  the  <  !on- 
tractor  in  obtaining  information  as  to  special  local  conditions. 

A  Contractor  performing  any  work  or  erecting  any  buildings  in  con- 
travention of  existing  Acts  of  Parliament  or  regulations  or  by-laws  of 
local   or  other  authorities   could  not   enforce   his   contract,   nor   could 

enforced  againsl  him.    The  contract  would  be  void  ab  initio. 

The  insertion  of  the  above  clause  makes  it  clear  to  the  Contractor 
that  he  must  inform  himself  of  all  Acts  and  regulations  and  conform  to 
them  at  his  own  i  xpense.  It  would  be  do  defence  on  his  pari  to  plead 
that  he  iiad  acted  in  accordance  with  drawings  supplied  by  the  Engi- 
ueer;  bo  even  without  tin-  clause  the  Contractor's  interest  is  to  conform 
t-.  th>-  tei ms  of  it. 

An  Engineer,  a-  against  his  employing  company  or  corporation, 
.  as  pari  of  hi-  professional  knowledge  to  be  acquainted  with 
Acts  of  Parliament  and  by-laws  bearing  on  his  work  and  could  not  re- 
cover from  his  Employer  for  drawings  made  in  contravention  of  such 
Vets  or  regulations  unless  fchej  were  specifically  ordered  so  to  Ik-  made 
by  th.-  Employer.  Bui  this  affords  no  remedy  to  the  Contractor  as 
•    Engineer. 

A  general  consideration  of  tin-  consequences  of  contracts  entered 
into  to  do  act-  or  perform  works  which  air  or  become  illegal  is  outside 
the  scope  of  this  work,  hut  it  may  be  noted  that  a  Contractor  could 
not  l„-  forced  to  complete  a  contract  which  became  illegal  through  the 
pae  "i  Act  during  the  time  of  its  performance,  and  he  could  re- 

cover |,a\  men! ,  quite  apart  from  the  contract .  tor  the  work  already  done. 

At  .-01,1111011  law  an  Employer  engaging  a  Contractor  to  do  any  work 
which  will,  or  may,  endanger  the  safety  of  the  public  is  liable  for  any 
damage  which  maj  result.     He  cannot  shelter  himself  against  a  member 
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of  the  public  behind  a  Contractor,  and  any  attempl  to  do  so  in  the  con- 
tract is  a  dead-letter.  Against  an  Employer,  who  is  ultimately  respon- 
sible for  the  work,  a  member  of  the  public,  injured  by  its  performance, 

always  has  his  remedy. 

The  most  the  contract  can  do  is  to  provide  that  the  Employer  shall 
be  indemnified  by  the  Contractor  againsl  any  claims  made  on  him  for 
injury  sustained  by  outside  parties  where  such  injury  arises  from  the 
act  or  default  of  the  Contractor.  The  point  is  dealt  with  in  the  notes  to 
clause  2.")  hereafter,  and  the  purpose  of  the  second  paragraph  of  the  model 
clause  above  is  simply  to  put  the  Contractor  on  his  guard  and  draw 
his  attention  to  the  necessity  for  care.  Obviously  the  Contractor  is  not 
permitted  to  endanger  the  safety  of  the  public — whether  the  clause  is 
or  is  not  inserted. 

Nor  may  the  public  convenience,  as  a  general  rule,  be  interfered 
with.  Indeed,  a  private  contract  can  never  legally  so  interfere.  But 
many  contracts  of  an  engineering  nature  are  for  works  which  have  been 
authorised  by  statute,  and  in  such  cases  the  public  convenience  may  be 
overridden  by  other  considerations — the  public  interest,  it  is  presumed, 
having  been  duly  safeguarded  by  Parliament  when  sanction  was  given 
to  the  bill  authorising  the  works. 

Where  this  is  so  no  action  will  lie  for  nuisance  unless  it  can  be 
shown,  that  the  works  have  been  carried  out  negligently  or  not  strictly 
in  accordance  with  the  plans  authorised  by  Parliament. 

It  should  be  noted  that  statutory  authority  to  construct  certain 
works  does  not  of  itself  give  authority  to  use  them  if  the  use  in  a  parti- 
cular way  is  a  public  nuisance.  An  Act  authorising  the  erection  of  a 
chimney  is  not  sufficient  authority  for  allowing  the  chimney  to  smoke. 

The  fourth  paragraph  of  clause  20  of  the  model  clauses  issued  by 
the  Institution  of  Electrical  Engineers  [App.  I.,  p.  85]  may  be  com- 
pared with  this  clause  on  this  point  and  clause  36  [p.  0*2  below]  on 
the  first  part  of  the  present  clause. 

The  last  paragraph  of  the  above  clause  is  in  reality  covered  by  the 
clause  providing  that  the  Employer  will  afford  the  Contractor  all  reason- 
able facilities  for  carrying  out  the  work,  and  is  inserted  here  for  tin- 
sake  of  completeness. 

The  clause  is  not  found  frequently  in  general  conditions  issued  by 
municipal  authorities,  such  as  the  London  County  Council,  and  is 
naturally  not  so  necessary  in  such  cases,  and  many  railway  companies, 
whose  work  is  carried  out,  for  the  most  part,  under  statutory  authority  . 
omit  it.  But  it  is  safer  to  insert  it,  even  when  it  is  not  likely  to  be 
operative. 

11.  Contractor  to  inform  Engineer  of  additional  expense. 
— The  Contractor,  by  signing  these  presents,  undertakes  that, 
in  case  the  proceeding  with  the  works  in  accordance  with  any 

E.C.  2 
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supplementary  detail  or  other  drawing,  sketch,  or  written 
instruction  will  cause  any  additional  expense,  he  shall  im- 
mediately intimate  tin-  same  to  the  Engineer. 

From  the  drj  legal  point  oi  view  this  clause  is  unnecessary;  but, 
as  has  been  suggested  before  even  to  wearisomeness,  such  clauses  are 
Qone  the  less  advisable,  and  to  omit  them,  relying  for  the  determination 
of  rights  on  the  common  or  statute  law,  is  to  invite  trouble. 

It  is  legally  unnecessary  to  insert  this  clause,  because  if  the  work 

is  "extra    work,"  and   the  Contractor  can  produce  a  written  order  for 

it,  he  will  get  paid  for  it.     The  question  whether  any  particular  work  is 

'  extra  work,"  and  how   payment  for  it  is  to  be  made,  should  it  be  so, 

is  discussed  in  the  uotes  to  clause  12. 

It'  the  work  is  necessary  to  the  entire  and  proper  completion  of  the 
contract  it  cannot  legally  be  extra  work,  and  whether  its  execution 
caused  additional  expense  to  the  Contractor  or  not  is  an  irrelevant  ques- 
tion, since  lie  has  no  claim  for  payment  in  any  case. 

From  the  practical  point  of  view,  however,  it  is  well  that  the  Con- 
tractor's attention  should  be  directed  to  the  necessity  of  informing  the 
Engineer  whenever  any  work  such  as  is  indicated  in  the  clause  will  in 
his  opinion  cause  additional  expense.  The  Engineer  can  then  form  an 
opinion  on  the  matter  there  and  then  and  settle  the  rate  of  payment, 
it  any,  with  the  facts  fresh  in  his  mind. 

But  it  must  be  noted  that  tin  clause  does  not  confer  on  the  Con- 
tractor any  power  to  demand  any  payment  whatever  beyond  the  con- 
tract  price.  Only  a  written  order  tor  extras,  duly  given  under  clause  12. 
cm  do  that. 

The  Electrical  En gineers'  model  clauses  omit  this  clause — it  is  not, 
perhaps,  of  capital  importance,  but  on  the  whole  it  is  well  to  insert  it. 

The  London  County  Council  conditions  contain  the  clause  substan- 
tially as  ^et  out  above,  but  it  is  not  as  a  rule  found  in  the  sets  of  condi- 
t  ions  issued  by  public  companies. 

1^.  Contractor  to  obtain  order  for  extras. — The  Con- 
tractor niu-t  not  execute  any  extra  or  omit  any  specified  work 
whatsoever,  unless  upon  the  written  authority  of  the  Engineer, 
or  upon  Borne  plan  or  drawing  expressly  given  or  signed  bj 
him  as  an  approved  alteration.  An  order  form  will  be  made 
oui  by  the  Engineer,  stating  the  amount  of  the  extra  or  de- 
duction agreed  to  in  each  case.  The  Contractor  must  refer 
to  the  number  of  the  order  form  in  any  account  or  claim  for 
payment  l>v  him. 

This  is  an  extremely  important  clause;  it  is  also,  fortunately,  acom- 

rativelj  simple  one      Extra  work  is  defined  in  clause  1.  and  by  clause 
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87  the  decision  as  to  whether  any  particular  work  is  covered  by  that 
definition,  and,  if  so,  what  payment  should  be  made  for  it,  is  left  to  the 
Engineer  alone,  whose  decision  on  this  matter  is  to  be  accepted  as  final. 
On  the  question  of  the  extent  of  the  Engineer's  ultimate  authority 
to  decide  points  of  dispute  arising  under  the  contract  many  Employers 
and  Contractors  will  join  issue.  The  extreme  positions  are  those  repre- 
sented by  the  Electrical  Engineers'  model  clause,  on  the  one  hand,  and 
sucli  clauses  as  that  in  use  by  certain  of  the  railway  companies  on  the 
other.  By  the  former,  every  <|iiestion,  however  trivial,  may  be  referred 
in  decision  to  an  outside  arbitrator  (see  App.  I.,  cl.  87,  p.  92]; 
while  in  the  latter,  of  which  the  following  may  be  taken  as  a  typical 
example  :■ — ■ 

'  The  Contract  is  to  be  conducted  under  the  superintendence  and 
to  tho  entire  satisfaction  of  the  Engineer,  and  in  all  cases  of  difference 
of  opinion  between  the  Company  and  the  Contractors,  the  decision  of 
the  Engineer  shall  be  final  and  binding  upon  all  parties  in  all  matters 
connected  with  the  Contract  or  any  additions  thereto." 

the  Engineer  is  the  sole  and  only  arbiter  in  case  of  disputes. 

This  aspect  of  the  matter  is  more  fully  discussed  in  the  notes  to  the 
clause  dealing  with  arbitration  hereafter  [Clause  41,  p.  69], 

The  model  clauses  of  the  Electrical  Engineers  regrettably  omit  this 
as  a  specific  clause,  although  the  matter  of  it  is  reasonably  covered  by 
clause  10  [App.  I.,  p.  79  below]. 

Yet  it  is  so  necessary  that  the  Contractor  should  not  vary  the  work 
in  any  degree  without  the  Engineer's  authority  in  writing,  and  so  desir- 
able that  disputes  over  payment  for  such  variations  should  be  avoided, 
that  it  is  not  superfluous  to  insist  on  the  inclusion  of  this  clause  even 
if  it  be  to  some  extent  a  repetition. 

Another  form  of  the  clause,  taken  from  some  conditions  issued  by 
the  London  County  Council  is  as  follow's  :  — 

The  Contractor  must  not  execute  any  extra  work  or  omit  any 
specified  work  whatsoever  unless  upon  the  written  authority  of  the 
Chief  Officer  or  upon  some  plan  or  drawing  expressly  given  or  signed 
by  him  as  an  approved  alteration  or  omission.  In  all  cases  the  Chief 
Officer  will  issue  an  order  in  writing  expressly  stating  the  nature  and 
extent  of  the  extra  work  to  be  performed  or  the  wrork  to  be  omitted, 
and  this  order  will  be  held  to  be  a  voucher  and  must  be  referred  to  by 
the  Contractor  in  any  account  or  claim  for  payment." 

This  is  substantially  the  form  which  is  suggested  in  the  model 
above,  but  words  have  been  added  here  making  the  clause,  it  is  hoped, 
a  little  more  definite  on  the  question  of  what  the  order  given  by  the 
Engineer  is  to  contain. 

Another  variant  of  this  clause  found  in  some  sets  of  conditions  is 
as  follows :  — 

"  All  orders  for  new,  extra,  or  altered  works  shall  be  made  in  writ- 
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the  Engineer,  and  no  such  works  will  be  passed  or  allowed  for 
•  such  as  an    so  authorised,  and  in  the  event  of  any  Buch  extra 
work  being  required,  the  Contractor  shall  delivei    to  the  Engineer  .1 
fully  detailed  statement  setting   forth  the  extra   time  or  material  ex- 
pended within  eight  days  ol  the  execution  of  such  extra  work." 

Tins  is  not  a  verj  satisfactory  form,  and  should  be  avoided,     [ntei 
1  in  one  way,  it  may  curtail  the  authority  of  the  Engineer  over  the 
carrying  out  ol  the  work,  and  it  is  essential  that  tins  authority,  as  dis- 
tinct Hum  the  decision  as  to  the  amount  to  be  paid,  Bhould  be  autocratic 
and  unimpaired. 

Written  orders  should  always  be  given  on  a  special  form,  and  not 
included  in  a  letter  dealing  with  the  general  progress  of  the  work  or 
matters.     <  >n  this  the  Contractor  should  insist,  since  an  order  in 
a  lettei   to  do  certain  works  which  might  be  considered  as  extras,  hut 
w .  re  not  specifically  so  referred  to,  would  not  be  sufficient  to  render  an 
Employer  liable  to  pay  for  them.     Even  il  an  Engineer  issues  a  certi- 
during  the  progress  of  the  works  which  includes  work  not  speci- 
fically mentioned  in  the  contracl  or  specification,  and  therefore  plausibly 
extra,"  payment  could  not  be  enforced  l>.\   the  Contractor  where  the 
contract  stipulates  thai  written  orders  for  extras  must  be  given 

A  distinction,  however,  may  be  drawn  between  work  which  is  and 
work  which  is  not  contract  work.  It  a  Contractor  undertakes  to  huild 
a  railway,  and  during  the  coiit inuance  of  the  work  he  is  ordered  to  suppl) 
locomotives  to  run  on  it,  then,  naturally,  an  order  in  any  specified  form 
i<  not  necessary.  The  Contractor  may  make  his  own  terms  or  may 
refuse  to  supply  the  locomotives  at  all.  They  do  not  come  under  Ins 
original  contract  and  are  not  subject  to  its  terms.  This  example  is  an 
extreme  case,  hut  it  may  well  be  a  subject  of  dispute  whether  works 
are  included  in  the  contract  either  as  part  of  the  original  work-  or  as 
extras  to  it,  or  are  outside  the  contract  altogether.  This  is  one  of  the 
questions  which  must  in  the  last  resort  be  settled  by  an  outside  arbi- 
trator. 

An  Engineer  should  guard  against  issuing  a  final  certificate  includ- 
ing works  which  he  considers  ;is  "extras"  without  carefully  consider- 
ing a-  ■  frect.  hoi  a  final  certificate  will  render  the  Employer  liable  to 
pa_\  for  such  work's,  although  an  interim  one  will  not .  as  has  been  pointed 
out  above. 

IS.  Engineer's  supei'vision  and  setting  <>nt  work. 
(a)  Every  pari  of  the  winks  must  be  done  '<>  tin-  satisfaction 
of  tin-  Engineer,  whose  directions  are  i"  be  followed  in  every 
respect  (l>)  and  whose  opinion  on  ;ill  questions  relating  to  the 
quality  of  materials  and  workmanship  is  i<>  !'<•  conclusive  and 
linn  I.   (c)  The  Contractor  shall  !><•  responsible  for  setting  oul  the 
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positions,  levels,  and  dimensions  of  the  works  correctly  and 
according  to  the  drawings,  not  withstanding  thai  he  may  have 
been  assisted  by  the  Engineer  in  so  doing. 

[This  clause  has  been  divided  into  three  paragraphs   for  conveni- 
ence of  reference  only]. 

(a)  As  has  been  said  before,  it  is  essential  from  every  point  of  view- 
that  the  Engineer  should  have  absolute  authority  as  to  how  the  work 
should  he  done.  He  is  ultimately  responsible  to  his  Employer  for  the 
work,  and  unless  the  Contractor  clearly  understands  that  his  directions 
ai*e  to  be  followed  implicitly  his  position  is  an  undesirable  one.  This 
cannot  be  made  too  clear,  and  the  clause,  even  if  redundant,  should 
always  be  inserted. 

(b)  The  general  question  of  the  extent  of  the  Engineer's  authority 
to  decide  matters  in  dispute  under  the  contract  has  been  touched  on 
in  the  notes  to  the  last  clause,  and  is  more  fully  discussed  in  the  notes 
to  clause  41   (Arbitration)  on  p.  00  below. 

It  is  impossible  to  arbitrate  over  every  detail  of  a  contract,  while 
to  exclude  an  outside  arbitrator  altogether  is  manifestly  unfair,  and 
tew  Contractors  would  nowadays  accept  such  a  proposal  in  any  case. 

But  in  the  two  matters  mentioned  specifically  in  this  clause — 
quality  of  materials  and  workmanship — the  Engineer  should  have  the 
final  word,  in  the  interests  of  good  work,  and  it  is  not  believed  that  a 
reasonable  Contractor  will  raise  any  objection  to  this. 

The  clause  issued  under  the  tegis  of  the  Institution  of  Electrical 
Engineers  cannot  be  recommended  in  this  instance,  since  it  omits  the 
words  "  whose  directions  are  to  be  followed  in  every  respect  and  whose 
opinion  on  all  questions  relating  to  the  quality  of  materials  and  work- 
manship is  to  be  conclusive  and  final,"  and  leaves  all  differences  of 
opinion  to  be  settled  under  the  arbitration  clause,  which  is  extremely 
wide. 

Conditions  used  by  the  London  County  Council  in  certain  contracts 
contain  a  clause  almost  identical  with  paragraphs  (a)  and  (b)  of  that 
under  discussion.  But  the  power  given  to  the  Engineer  is  wider,  the 
words  being  "  whose  determination  on  all  questions  relating  to  the 
work  is  to  be  conclusive  and  final."  When  read  in  conjunction  with 
the  arbitration  clause  in  the  London  County  Council  conditions  (which 
is  more  fully  dealt  with  in  the  notes  to  clause  41  hereafter),  these  words 
leave  the  Contractor  too  much  in  the  hands  of  the  Engineer,  and  should 
not  be  adopted  without  modification. 

Many  sets  of  conditions  do  not  contain  this  provision  in  the  specific 
form  employed  here,  apparently  relying  on  the  general  powers  given  to 
the  Engineer  under  clauses  of  which  the  following  may  be  taken  as  a 
type : — 

The   Contractor  shall   do   and    perform    his   contract    in   all    parts 


22  GENERAL  CONDITIONS    IN    ENGINEERING   CONTRACTS. 

in  accordance  with  the  true  intent  and  meaning  ot  the  Specification  and 
IrawingB,  instructions,  and  directions  which  thej   maj   from  time 
to  time  receive  from  the  Engineer,  and  the  Engineer  <>r  Ids  representa- 
tive shall  have  full  liberty  to  inspect  and  examine    the  materials  and 

workmanship,  and  shall  reject  am  or  all  the  materials  or  workmanship 
which  to  him  may  seem  defective,  unfit,  or  improper  for  the  several 
purposes  to  which  they  are  applied  or  arc  intended  to  be  applied,  or  not 
ordance  with  tin-  descriptions  mentioned  in  or  intended  by  the  said 
Specification  or  drawings,  instructions,  or  directions  respectively." 

This  undoubtedly   gives    great    powers    to    the    Engineer,  but  the 
wording  ol  the  suggested  model  clause  is    clearer.      The    words    "in 
b  icordance  with  the  true    intent    and  meaning  of   the    specification 
might  well  be  held  to  limit  the  extent  of  the  Engineer's  power  in  some 
way.  and  are  better  omitted. 

(c)  This  provision  should  be  read  in  connection  with  clause  5,  which 
Hunts  the  responsibility  of  the  Contractor  as  regards  the  correctness  of 
the  drawings.  The  provision  now  in  question  makes  the  Contractor 
responsible  for  setting  out  the  works  according  to  the  drawings,  and  the 
fact  that  the  Engineer  may  have  assisted  him  in  so  doing  will  not 
relieve  him  of  this  responsibility,  which  is  not  such  a  heavy  one  as  might 
.it  first  sight  appear.  In  any  case,  the  Engineer's  assistance  in  setting 
nit  the  works  would  not  in  law  be  a  defence  on  which  the  Contractor 
could  rely  to  relieve  him  of  his  responsibility. 

The  Electrical  Engineers'  clause  is  in  practically  the  same  words 
[see  clause  ]7,  Appendix  1.,  p.  83],  and  may  be  adopted  in  lieu  of  that 
<u"_r<jested,  if  preferred,  without  altering  the  effect  in  any  way. 

As  has  been  said,  the  last  paragraph  of  the  clause  is  legally  super- 
fluous, and  possibly  for  this  reason  the  general  conditions  of  the  London 
County  Council  contract,  which  has  been  quoted  above,  omit  it  alto- 
gether. On  the  other  hand,  it  appears  in  the  conditions  frequently  used 
by  the  railway  companies  in  the  following  form  :  — 

'  The  works  shall  be  set  out  by  the  Contractors  at  their  own 
expense,  and  they  will  be  held  responsible  for  their  correctness.  If 
any  of  the  works  be  improperly  set  out  or  executed,  the  Contractor  will 
he  held  responsible  for  the  same,  and  will  be  required  to  alter  and  amend 
the  said  works  at  his  own  cost.'' 

This  has  the  merit  ot  simplicity,  but  the  wording  leaves  something 
to  be  desired,  ami  it  does  not  make  clear  to  the  Contractor  that  the 
Engineer's  assistance,  if  obtained,  will  not  relieve  him  of  responsibility. 

11.  Sub-letting  of  Contract. — The  Contractor  shall  not, 
withoul  the  consent  in  writing  of  the  Engineer,  sub-lei  <>r 
assign  the  contract  or  any  part  thereof.  Tenders  must  include 
as  far  as  possible  tin-  names  of  manufacturers  from  whom 
the  Contractor  proposes  to  obtain  his  materials.     The  Con- 
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tractor    is    to    be    responsible    for    the    work    of    his    sub- 
contractors. 

Prima  facie,  anyone  who  benefits  by  the  work  done  or  materials 
brought  on  to  his  land  without  any  special  contract  is  liable  to  pay  for 
them.  But  where  a  contract  has  been  entered  into  between  two 
parties,  no  one,  not  being  a  party  to  such  contract,  can  sue  or  be  sued 
under  it  as  a  general  rule,  and  therefore  goods  supplied  or  work  done  by 
a  third  party,  although  purporting  to  be  supplied  or  done  under  the 
contract,  cannot  be  recovered  for.  There  is  no  privity  of  contracl 
hetween  the  Employer  and  the  third  party. 

In  engineering  contracts  of  any  size  many  articles  of  machinery, 
&c,  are,  of  course,  obtained  by  a  Contractor  from  third  parties,  and  it 
is  most  desirable  that  an  Employer  should  know  from  whom  the  Con- 
tractor proposes  to  obtain  them.  But  the  approval  by  the  Employer  or 
his  Engineer  of  a  third  party's  name  gives  the  third  party  no  rights 
against  the  Employer  and  creates  no  contract  between  them,  unless  the 
Employer  has  elected  to  give  direct  orders  to  him. 

The  Engineer  should  be  careful  in  communicating  with  a  sub- 
contractor to  make  it  plain  that  he  is  not  entering  into  a  direct  contract 
with  him  nor  acting  as  a  principal  towards  him.  It  is  a  question  of  fact 
in  every  case  whether  such  communications  amount  to  a  new  contract 
or  not,  and  however  great  the  temptation  to  save  time  and  trouble  by 
dealing  directly  with  a  sub-contractor,  it  should  be  resisted  by  an 
Engineer. 

The  general  rule  of  law  is  that  personal  contracts  cannot  be 
assigned,  while  contracts  which  are  not  personal  may  be.  Personal 
contracts  have  been  defined  as  those  in  which  one  party  contracts 
with  reference  to  "  the  individual  skill,  competency,  or  other 
personal  qualification  "  of  the  other  party.  Contracts  entered  into 
with  a  limited  company  or  a  corporate  body  of  any  kind  could  hardly 
come  under  this  definition,  and  engineering  contracts  have,  as  a  rule, 
been  held  in  law  to  be  non-personal,  and  therefore  assignable.  But 
another  definition,  not  perhaps  so  widely  adopted,  but  of  authority, 
relates  personal  contracts  to  the  "  character,  credit,  and  substance  "  of 
the  person  with  whom  the  contract  is  made.  It  is  submitted  that  in 
practically  all  large  contracts  for  which  tenders  are  invited,  and  where; 
on  the  advice  of  a  Consulting  Engineer  one  Contractor  is  preferred  over 
another,  the  Employer  is  certainly  relying  on  the  "character,  credit, 
and  substance"  of  the  Contractor  particularly  selected,  and  on  the 
fitness  of  his  firm  to  carry  out  the  work.  In  such  cases  the  contract 
would  seem  to  be  personal,  and  therefore  not  assignable,  falling  well 
within  the  defined  limits. 

It  is,  however,  undoubtedly  safer  to  insert  a  specific  provision 
nmking  the  contract  non-assignable  without  the  Employer's  consent. 
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This  saves  disputes  and  emphasises  individuality — always  a  desideratum 
in  an  age  which  tends  to  think  <>n«'  man  necessarily  as  good  as  another. 

The  elans.-  i ec< immended  !>\  the  Institution  <>t  Elect rieal  Engineers 
j  \|i],.  I.,  el.  6,  p.  78]  is  much  to  he  deprecated.  The  whole 
object  '>t  the  elan-.-  i-  overthrown  by  the  insertion  of  the  provision  that 
tlie  Engineer '6  consenl  t.i  assignment  "  shall  not  he  unreasonably  with- 
held. "  What  appears  reasonable  t<>  the  Engineer  may  appear  eminent!; 
unreasonable  t..  the  Contractor,  and  the  former  maj  have  no  grounds 
tur  his  refusal  save  that  he  did  nut  consider  the  proposed  assignee  ■<  tit 
and  proper  per-. .n  i.i  carrj  oul  the  contract,  (liven  a  responsible 
Engineer,  this  is  an  entirely  good  reason,  hut  it  might  not  appear  s.»  to 
an  outside  arbitrator.  It  1-  besl  to  leave  this  matter  entirely  to  the 
discretion  of  the  Engineer. 

\  variant  oi  the  clause  (used  by  the  London  County  Council)  is  as 

Follows  :  — 

'The  Contractor  shall  not  (except  as  is  provided  by  clans.  38 
bereoi  I,  without  the  written  consenl  <>l  the  Council  under  the  hand  of  its 
Clerk,  which  consent  ma\  he  given  subject  to  such  conditions  (if  any! 
as  the  Council  max  think  tit  to  impose,  assign  or  underlet  this  contract 
or  any  part  thereof,  or  make  any  sub -contract  for  the  execution  oi 
performance  ot  the  said  work  or  any  part  thereof,  and  tor  each  and 
•  v.i\  breach  by  the  Contractor  of  this  clause  the  Contractor  shall,  not- 
withstanding the  condonation  of  any  prior  or  other  breach,  on  demand 
pay  to  the  Council,  as  liquidated  damages,  the  sum  of  £200." 

Clause  38  referred  to  here  deals  with  rates  of  wages,  hour-  of  work, 
and  such  things,  and  the  rather  curious  provision  above  seems  to  have 
been  inserted  foi  other  than  engineering  reasons,  and  need  not  lie  here 
discussi  d. 

Another  form  of  the  clause  frequently  met  with  is  as  follows:  — 
The  Contractor  shall  not  assign  or  underlet  the  contract,  or  any 
portion  thereof,  without  the  written  sanction  of  the  Engineer,  and  no 
such  assignment   or  underletting,  although   made  with  such  sanction, 
-hall  exonerate  the  Contractor  from  his  liability  under  this  Contract." 

This  provision  that  the  Engineer's  sanction  shall  not  exonerate  the 
Contractor  from  his  Liability  is  frequently  found  in  sets  of  general  con- 
ditions It  i-  altogether  unnecessary,  and  no  verj  good  purpose  is 
i  \>\  it-  insertion.  If  the  Engineer  has  consented  to  the  substitu- 
tion  of  on.-  Contractor  tor  another,  he  should  have  satisfied  himseli  ot 
th«-  fitness  of  the  former  to  take  up  the  liabilities  of  the  latter,  and, 
I,  it  then-  has  been  a  complete  substitution  ol  a  new  party  to  the 
contract,  so  that  the  original  Contractor  drops  out  altogether,  it  is 
doubtful  if  tin-  provision  as  it  stands  could  in  law  he  enforced. 

L5.  Appointment  <<)  Assistant  Engineer.  An  A.ssistanl 
Engineer  may  !>'•  appointed  by  tin-   Engineer  or  l>v  the  Em- 
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ployer,  and  is,  in  the  Engineer's  absence,  to  be  considered  his 
deputy;  but  he  shall  have  no  power  to  order  or  permit  any 
deviation  from  the  Contract.  His  directions  on  all  points 
relative  to  the  mode  of  carrying  on  the  works,  or  to  the 
nature  and  quality  of  the  materials  used,  or  workmanship 
executed,  are  to  be  received  and  acted  on  by  the  Contractor. 

In  the  absence  of  this  clause  a  Contractor  might  refuse  to  take 
instructions  from  the  Assistant  Engineer,  and  in  a  contract  of  anv 
magnitude  this  would  unduly  hamper  the  execution  of  the  work.  It  is 
also  necessary  where  the  Engineer-in-chief  is  a  consultant  who  appoints 
a  resident  Engineer  to  superintend  the  details  of  the  work.  The 
common  law  maxim  that  an  agent  cannot  delegate  powers  entrusted  to 
him  personally  might  interfere  with  the  convenience  of  working  also 
were  it  not  provided  against  by  some  such  clause. 

The  Chief  Engineer,  of  course,  remains  responsible  to  his  Employer 
and  alone  has  power  to  sign  certificates  for  payment. 

The  Electrical  Engineers  omit  this  clause  altogether.  It  is  not  one 
of  the  first  importance,  perhaps,  but  it  is  submitted  that  its  inclusion  is 
wise,  and  where  so  much  detail  is  inserted,  as  in  the  Electrical 
Engineers'  model  clauses,  its  omission  is  hard  to  understand. 

Conditions  used  by  the  London  County  Council  and  the  War  Office 
insert  the  clause  in  a  form  substantially  the  same  as  that  here  suggested 

Another  version  sometimes  met  with  is  as  follows  :  — 

"  The  Engineer  may  from  time  to  time  delegate  to  his  representa- 
tive such  of  the  powers  vested  in  him  by  this  Contract  as  he  may  think 
fit." 

This  is  rather  sweeping,  and  it  is  possible  that  a  Contractor  might 
object,  not  altogether  unreasonably,  to  a  provision  which  may  lead  to  an 
unknown  man  being  put  in  sole  charge  of  the  work,  while  he  had 
reckoned  on  dealing  with  one  he  knew.  The  point  is  a  small  and  rather 
personal  one,  but  it  is  thought  the  proposed  model  clause  is  preferable. 

16.  Inspection  and  Testing. — The  Engineer,  or  anyone 
whom  he  may  appoint  to  act  in  his  place,  or  the  Assistant 
Engineer,  shall  have  full  power  to  inspect  and,  if  in  his  opinion 
necessary,  to  test  the  plant  or  materials  at  the  maker's  works 
during  construction.  The  Engineer  shall  also  have  full  power, 
on  giving  seven  days'  notice  in  writing  to  the  Contractor  setting 
out  any  grounds  of  objection  he  may  have,  to  reject  all  or  any 
materials,  plant,  or  work  the  subject  of  such  objections  which  in 
his  opinion  are  not  in  accordance  with  the  Contract  or  arc  in 
any  way  defective.     Such  rejected  materials,   plant,  or  work 
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shall,  if  delivered,  be  promptly  removed  or  taken  down  by 
the  Contractor  at  his  own  expense  and  the  Engineer's 
directions  on  such  subjects  shall  be  final.  Should  compliance 
with  such  directions  be  refused  or  neglected  for  three  days, 
the  Engineer  shall  have  power  to  have  the  work  and  materials 
so  objected  to  taken  down  and  removed,  without  being  answer- 
able or  accountable  for  any  loss  or  damage  that  may  arise 
or  happen  to  such  material,  and  shall  also  have  the  power  to 
deduct  the  consequent  expense,  or  cause  it  to  lie  deducted, 
from  moneys  due  to  the  Contractor. 

This  and  the  following  clause,  dealing  with  testing  on  completion, 

;ir.«  possibly  tin-  most  important  clauses  in  any  sot  of  conditions.  The\ 
should  be  most  carefully  drawn,  and  strict  adherence  to  them  is  most 
advisable  to  secure  satisfactory  results  in  the  interests  of  both  parties. 

Tlie  present  clause  deals  only  with  tests  during  construction,  and 

does  not  in  any  way  affect  the  rights  of  the  Employer  under  clause  17 

Tests  "ii  completion).      The    Engineer  will  he  entitled  to  reject  plant 

under  clause  17  it  it  tails  to  pass  the  required  tests,  although  under  the 

present  clause  he  may  have  allowed  it  to  go  forward  to  the  works. 

If  any  substantial  part  of  tin-  plant  is  to  be  manufactured  on 
premises  not  belonging  to  the  Contractor,  it  is  well  to  make  provision 
for  this,  and  the  wording  oi  the  Electrical  Engineers'  model  clause  13 
|  \pp.  I.,  p.  Hi  |  may  be  adopted.  I  nless,  however,  the  point  is 
to  In-  an  important  one — an  occurrence  depending  on  the  facts  of 
an\  particular  contract  —  it  is  unnecessary  to  burden  the  clause  with 
these  words. 

It  is  no  moie  than  fair  to  the  Contractor  that  notice  should  be  given 

to  him  oi  the  Engineer's  reasons  tor    rejection  and  of   the   particular 

respects  in  which  the  plant  does  not  come  up  to  the  standard  of  the 
specification,  is  not  in  accord  with  the  contract   or  is  in  any  other  way 

defecth  e. 

The  right  to  reject  work  not  in  accord  with  the  contract  does  not 
depend  on  &nj  conditions  of  the  contract,  although  it  may  he  modified 
by  them.     Nor  in  law   is  even  acceptance  or  payment  a  bar  to  a  claim 

by    the    Employer   to   show     that    the    work    is   detective,    and    to   obtain 

for  breach  of  contract  bj  reason  of  such  detect.  Indeed,  so 
favourable  is  English  law  to  the  Employer  that  wonder  is  permissible 
whether  it  would  not  be  better  for  him  to  trust  in  it  alone  rather  than 
in  the  intricacies  of  detailed  conditions  of  a  contract ,  many  of  which  ma\ 
not  in  any  particular  case  ha\c  been  snhject  to  judicial  interpretation. 
lint  since  English  law  is,  happily  ,  not  yel  codified,  it  would  he  impossible 
for  an  Employer  to  refer  a  Contractor  definitely  to  the  propositions  oi 

law  on  which  he  relies,  even  if  he  knew  them,  and  the  lawyer's  ingenuity 
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may  be  as  profitably,  for  him,  employed  in  searching  for  contradictory 
cases  as  in  seeing  obvious  meanings  to  upset  the  intentions  of  the 
original  drafters  of  a  clause. 

The  clause  issued  by  the  Electrical  Engineers  has  been  already 
briefly  referred  to.  The  remaining  provisions  of  it  are  open  perhaps  to 
some  criticism.  Paragraph  3  [App.  I.,  p.  82]  provides  that  notice  shall 
be  given  by  the  Engineer  to  the  Contractor  of  defects  within  a  "  reason- 
able time  "  after  such  defects  have  come  to  his  knowledge.  It  is 
always  dangerous  to  insert  such  ambiguous  terms  as  "  reasonable  "  in 
a  contract.  A  reasonable  Engineer  will  naturally  give  a  reasonable 
notice  ;  an  unreasonable  Engineer  will  interpret  "  reasonable  "  unreason- 
ably, and  in  the  last  resort  an  impartial  arbitrator  must  be  called  in. 
It  is  better,  as  here  suggested,  to  fix  a  definite  time  and  avoid  as  far  as 
possible  terms  which  may  be  the  subject  of  genuine  dispute. 

Paragraph  5  of  the  Electrical  Engineers'  clause  [App.  I.,  p.  82 1 
provides  that  the  Engineer  shall  make  tests  within  seven  days  of 
receiving  notice  from  the  Contractor  that  the  material  is  ready  for 
testing  and  give  to  the  Contractor  twenty-four  hours'  notice  of  his 
intention  so  to  do.  This  provision  is  much  too  precise  for  such  a 
matter,  and  really  seems  unnecessary,  as  are  the  last  three  paragraphs, 
which  provide  for  matters  of  detail  much  better  left  to  be  mutually 
arranged  between  the  parties  as  occasion  arises  than  fixed  beforehand, 
when  the  actual  circumstances  cannot  be  foreseen. 

A  variant  of  the  clause  found  in  conditions  issued  by  the  London 
County  Council  is  very  stringent — too  stringent — on  this  point.  _  It 
provides  as  follows  :  — 

"  The  Chief  Officer,  or  his  representative  duly  appointed,  shall  have 
full  power  to  inspect  and  test,  at  the  sole  cost  and  charge  of  the  Con- 
tractor, the  work  or  materials  at  the  Contractor's  works  during 
manufacture  or  construction,  or  at  any  places  where  any  materials  are 
being  made  or  obtained  for  the  work,  and  the  whole  of  the  processes 
connected  therewith,  and  all  other  operations  of  the  Contractor  or  an 
authorised  sub-contractor,  manufacturer,  or  tradesman  shall  be  open  to 
the  inspection  of  the  Chief  Officer  or  his  representative  at  all  times,  and 
the  Chief  Officer  shall  have  full  power,  either  before  or  after  delivery  or 
erection,  to  reject  any  of  the  work  which  he  may  consider  defective 
either  in  material,  manufacture,  or  workmanship,  and  to  order  the 
removal  of  the  same,  and  his  directions  on  such  subjects  are  to  be  final 
and  shall  be  promptly  attended  to  by  the  Contractor  at  his  own  expense. 
Should  compliance  with  such  directions  be  refused  or  neglected  for 
three  days,  the  Chief  Officer  shall  have  power  to  have  the  work  and 
materials  so  objected  to  taken  down  and  removed  without  being 
answerable  or  accountable  for  any  loss  or  damage  that  may  arise  or 
happen  to  such  materials,  and  the  consequent  expense  (the  amount 
thereof  to  be  certified  by  the  Chief  Officer)  shall  on  demand  be  paid  by 
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tin-  Contractor  to  the  Council.  For  all  purposes  of  this  clause  the 
decision  or  certificate  ol  the  Chiei  Officer  shall  be  final  and  conclusive." 

Tin-  wording  seems  designed  to  harass  a  Contractor  unduly,  and 
gives  the  Employer  no  more  real  security  than  the  suggested  model 
form  above. 

The  form  most  usually  mel  with  is  that  hot-  su-^esU'd.  with  the 
omission  ol  tin-  provision  that  the  Engineei  should  give  notice  of  defects 
t<.  tin-  Contractor.     The  Engineer    is   thus  given  power  summarily  to 

t  plant  without  notice  and  without   informing  the  Contractor  of  his 

objection.     This  seems  not  altogether  fair  to  a  Contractor, 

who,  on  due  notice  being    given,    might    he    well    prepared    to  amend 

defects   which    were    pointed    out    to  him,    and    the    usual    form    has   heeii 

dingly  amended. 

17.  Tests  "ii  ( '(>ini>leti<>ii .  --(1)  It'  the  specification  provides 
foi  tests  on  completion,  when  the  works  are  sufficiently  com- 
plete in  the  opinion  of  the  Engineer,  he  Bhall  give  to  the 
Contractor  notice  in  writing  to  carry  out  such  tests  on  a  day  or 
days  to  be  mutually  agreed. 

(2)  Should  the  whole  or  any  portion  of  the  plant  or  works 
fail  under  such  tost-  to  fulfil  the  Contractor's  guarantees  or 
the  requirements  laid  down  in  the  Specification,  the  Employer 
may  call  on  the  Contractor  at  his  own  expense  to  remove  such 
plant  or  works  and  replace  it  with  other  plant  or  works  which 
will  fulfil  the  said  guarantees  and  requirements  to  the  satis- 
faction of  the  Engineer. 

(3)  I *nt il  such  other  plant  or  work-  are  installed  and  ready 
for  work,  the  Employer  may.  if  in  the  opinion  of  the  Engineer 
it  is  necessary  so  to  do,  continue  to  use  the  original  plant  in 
the  mosl  beneficial  manner  to  himself  without  prejudice  to  any 
i  »f  In-  rights  under  the  ( '<  >ntract. 

(1)  All  such  leplac-d  work  shall  be  maintained  by  the 
Contractor  under  clause  30  hereof  for  a  period  of  twelve 
months  from  the  time  it  which  the  said  tests  are  completed 
to  the  satisfaction  of  the  Engineer. 

(5)  The  decision  of  the  Engineer  on  the  matters  referred  to 
him  under  the  provisions  of  tin-  clause  shall  he  final. 

This  clause  ranks  among  the  most  important,  and  miles-  m-  terms 

carefully  considered  and  understood  by  both  parties  the  questions 
involved  are  fruitful  subjects  of  dispute. 

( 1 1  'I'll.'  decision  as  to  when  the  plant  can  1m-  regarded  as  sufficiently 
complete  for  testing  must  he  l.tt  to  the  Engineer.  He  alone  has  power 
to  give  the  final  certificate  signifying  thai  the  work  is  ready  to  he  handed 
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over,  and  this  he  cannot  do  unless  in  his  opinion  the  tests  have  been 
satisfactorily  carried  out,  and  the  results  are  those  demanded  by  the 
contract.  Unless  the  works  are  sufficiently  advanced  the  "  tests  on 
completion  "  are  valueless,  and  the  Engineer,  as  the  person  responsible, 
must,  it  seems,  be  the  best  judge  of  this  sufficiency. 

Obviously  the  exact  day  or  days  for  carrying  out  the  tesis  is  a 
matter  for  mutual  arrangement. 

The  clause  issued  by  the  Electrical  Engineers  dealing  with  this 
point — which  is  more  fully  discussed  in  its  general  aspects  at  the  end 
of  this  section — is  ambiguous.  [App.  T.,  cl.  ->'2,  p.  89].  It  apparently 
suggests  that  the  Contractor,  and  not  the  Engineer,  is  the  person  who 
shall  decide  when  the  works  are  "  complete  substantially  in  accordance 
with  the  contract."  It  is  open  to  a  Contractor,  of  course,  ;it  any  bim< 
to  suggest  to  the  Engineer  that  the  works  are  ready  for  final  test,  but  it 
is  submitted  that  the'  decision  whether  they  are  so  must  be  left  to  the 
Engineer. 

The  Electrical  Engineers'  clause  also  leaves  it  to  the  Contractor  in 
settle  the  day  on  which  tests  shall  be  carried  out,  apparently,  if  he  should 
lie  so  unreasonably  minded,  without  consulting  the  Engineer's  conveni- 
ence in  any  way.  The  clause  cannot  fairly  be  compared  in  detail  with 
the  model  clause  here  suggested,  for  it  is  obviously  based  on  entirely 
different  assumptions  as  to  the  relationship  of  Contractor  and  Engineer. 
It  is  dealt  with  more  fully,  as  stated  above,  at  the  end  of  the  notes  on 
tins  clause. 

The  general  conditions  found  in  some  of  the  London  County 
Council  contracts  do  not  provide  specifically  for  tests  on  completion. 
The  (dause  which  inferentially  gives  power  to  make  such  tests,  apart 
from,  the  general  provision  that  all  work  is  to  be  done  to  the  entire  satis- 
faction of  the  Engineer,  is  as  follows  :  — 

"When  the  Contractor  has  completed  the  work  the  Chief  Officer 
shall,  if  the  work  throughout  has  been  found  to  comply  with  the 
drawings  and  schedules,  and  to  pass  the  prescribed  tests,  issue  a 
taking-over  certificate. " 

The  term  "  prescribed  tests  "  by  itself  is  rather  a  loose  one.  It 
refers,  of  course,  to  the  tests  laid  down  in  the  schedule  or  specification 
attached  to  the  contract,  and  it  is  better  that  this  should  be  definitely 
stated. 

\  variant  of  the  clause  which  has  been  used  by  the  War  Office 
inferentially  gives  power  to  the  Engineer  to  carry  out  tests  on  comple- 
tion, since  it  provides  that  the  works  are  to  be  delivered  at  the  conclusion 
"  to  the  entire  satisfaction  of  the  Engineers,"  and  the  same  set  of  condi- 
tions provides,  as  an  adjunct  to  the  clause  dealing  primarily  with 
maintenance,  as  follows:  — 

"  Should  it  not  be  practicable   from   any  cause,   before   bhe  date  due 

for  final  payment,  for  the    Engineers    to    satisfy   themselves  as  to  the 
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efficiency  and  durability  of  any  portion  of  the  works  after  erection,  by 
means  of  tests,  or  the  continuous  working  of  the  aame,  the  Contractor 
may  be  required,  before  final  payment  is  made,  to  indemnify  the  Secre- 
tary of  State  for  War  against  Loss  or  damage  arising  from  defects  in  the 
same,  either  1»\  means  of  a  suitable  guarantee,  or  by  deposit  of  securities 
as  ma\  be  determined,  provided  that  Buch  guarantee  shall  cease  after 
facilities  for  proper  and  continuously  using  and  testing  the  works  have 
existed  for  a  longer  period  than  would  have  elapsed  between  the  final 
payment  and  that  immediately  preceding  it,  had  Buch  facilities  been 
available  on  completion  of  the  works." 

— words  which  might  certainly  cover  what  are  recognised  as  "  tests  on 
completion."  Hut  no  direct  provision  for  such  tests  is  inserted,  nor  is 
our  to  be  found  in  many  of  the  sets  of  general  conditions  issued  by  the 
railway  companies.     'Die  omission  is  a  regrettable  one. 

(2)  It  is,  of  course,  ;t  necessary  corollary  of  making  tests  that 
provision  should  be  made  in  the  conditions  of  the  contract  for  the  proce- 
dure to  be  followed  if  the  plant  or  work  does  not  satisfy  them. 

In  the  absence  of  this  provision,  the  remedy  open  at  common  law  to 
the  Employer  would  not  necessarily  be  such  as  to  entitle  him  to  have 
the  plant  removed  and  replaced,  the  Courts  being  more  inclined  to  give 
damages  sufficient  to  enable  the  Employer  to  bring  the  plant  up  to  the 
required  standard  himself.  Since  the  clause  is  in  this  respect  permis- 
sive only  the  recovery  of  damages  would  still  be  open  to  the  Employer, 
and  it  is  useful  to  keep  in  mind  this  alternative  remedy  . 

The  question  whether  in  any  respect  the  plant  has  failed  to  come 
up  to  the  required  standard  or  fulfil  the  specified  tests  is  one  for  the 
Engineer  to  decide.  It  is  for  the  customer,  broadly  speaking,  and  not 
for  the  tailor  to  settle  if  a  coat  fits.  The  Electrical  Engineers'  clause 
dealing  with  this  point  will  be  found  on  p.  91  [App.  I.,  el.  34],  and. 
although  dealing  in  much  greater  detail  with  the  rights  of  the  parties. 
does  not,  it  is  submitted,  add  much  to  the  simpler  form  here  preferred. 

Mau\  sets  of  conditions,  notably  some  used  by  the  London  County 
Council,  contain  no  general  condition  for  replacement  in  case  an\ 
substantia]  part  of  the  plant  fails  to  reach  the  required  standard.  In 
such  cases  reliance  is  placed  presumably  on  the  provision  for  replace- 
ment found  in  the  maintenance  clause,  and  on  such  clauses  as  the 
following:  — 

"  The  Contractor  shall  deliver,  erect,  and  complete  the  work  and 
part  thereof  in  a  perfect,  (dean,  and  complete,  and  uninjured  state 
according  to  the  intent  and  meaning  of  the  Specification  and  Drawings 
and  to  the  entire  satisfaction  of  the  Engineer.  " 

Under  such  a  clause  an  Engineer  would  inferentially  have  power  to 
insist  on  replacement,  but  it  is  more  satisfactory  to  make  this  explicit. 

It  may  be  noted  in  passing  that  care  should  be  taken  to  distinguish 

•  n  the    Contractor's    liability    to    replace    before    taking  over  is 
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complete,  i.e.,  before  the  final  tests  are  certified  as  satisfactory  by  the 
Engineer,  and  liability  to  replace  during  the  period  of  maintenance. 
The  acceptance  by  the  Engineer  of  the  tests  on  completion  will  not,  of 
course,  prevent  him  from  demanding  the  replacement  of  parts  which 
prove  unsatisfactory  during  the  period  of  maintenance,  but  no  general 
questions  of  design  or  suitability  could  be  raised  once  the  period  of  main- 
tenance has  begun  to  run.  The  question  is  further  discussed  under  tin: 
clause  dealing  with  maintenance   [cl.  30,   p.   52,  below]. 

(3)  It  is  obviously  necessary  that  the  Employer  should  be  at  liberty 
to  make  use  of  plant  installed,  even  though  it  does  not  fulfil  in  all 
respects  every  condition  of  the  contract.  Equally  is  it  necessary  that 
such  user  should  not  be  taken  by  the  Contractor  to  imply  that  the  plant 
is  "accepted  "  in  the  sense  that  no  claim  to  make  good  or  replace 
defective  parts  can  be  made  against  him.  The  law  on  the  subject  is 
complicated,  and  it  is  well  to  have  this  condition  brought  clearly  to  the 
notice  of  both  parties  to  a  contract. 

(4)  This  is  a  corollary  to  the  provision  that  maintenance  is  to  date 
from  the  time  that  the  works  are  taken  over  [see  clause  30,  p.  52, 
below  J.  The  works  will  not  be  taken  over  under  the  contract  until  the 
date  given  by  the  Engineer  in  his  final  certificate  as  that  on  which  they 
were  substantially  complete  in  accordance  with  the  contract,  and  this 
cannot  be  until  the  tests  under  the  present  clause  have  been  satisfac- 
torily carried  out.  This  is  provided  by  clause  29  on  p.  50.  This  last 
paragraph  of  the  present  clause  is  therefore,  strictly  speaking,  surplusage, 
and  has  been  inserted  rather  for  the  sake  of  clearness  than  because  it 
alters  in  any  way  the  rights  of  the  parties. 

The  clause  issued  by  the  Electrical  Engineers,  which  is  comparable 
to  the  model  clause  17,  is  clause  32,  and  it  will  be  found  on  p.  89 
|  Appendix  I.].  The  whole  clause  is  based,  as  has  been  suggested,  on 
a  fundamentally  different  idea  of  the  respective  positions  of  the  Con- 
tractor and  the  Engineer  from  that  which  underlies  the  model  clauses 
put  forward  here.  For  such  a  relationship  the  clause  may  indeed 
provide,  and  any  argument  used  here  against  the  clause  is  directed 
rather  against  its  underlying  conception  than  its  actual  wording.  The 
whole  initiative  is  by  the  clause  in  question  transferred  from  the 
Engineer  to  the  Contractor,  and  the  former  is  relegated  to  a  position  of 
comparative  subordination.  A  cursory  reading  of  the  clause  will  make 
this  clear.  The  Contractor  is  to  decide  when  the  tests  are  to  be  made — 
that  is,  he  is  to  judge  when  the  work  is  substantially  complete  in 
accordance  with  the  Contract.  It  is  for  him  to  carry  out  the  tests,  not 
for  the  Engineer,  and  it  is  apparently  contemplated  that  the  latter 
might  not  feel  sufficiently  interested  to  attend.  Indeed,  it  is  provided 
that  if  the  Engineer  does  not  attend  on  the  day  fixed  by  the  Contractor 
the  tests  may  be  proceeded  with  in  his  absence  and  "  shall  be  deemed 
to  have  been  made  in  his  presence."  Again,  if  the  plant  or  any  portion 
of  it  fails  to  fulfil  the  contract  conditions  the  test  may,  if  the  Contractor 
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so  requires,  be  repeated  on  his  paying  to  the  Employer  anj  reasonable 

ases  he  maj  be  put  to  by  such  repetition. 

It  i<,  ot  course,  open  to  any  two  parties  to  enter  into  anj  contract 
which  tlu-\  may  think  tit,  supposing  it  is  nol  illegal.  The  law  will  not 
inquire  into  the  reasonableness  of  conditions  which  have  been  adopted 
by  both  parties  after  due  deliberation  and  without  concealment  on 
eith<  \n  Employer  maj  place  the  whole  matter  ol  a  contract  in 

the  hands  ol  an  Engineer,  either  a  consultant  or  in  his  own  employ,  or 
he  may  elect  to  dispense  with  an  engineering  representative  altogether, 
and  purchase  a  railway  from  a  Contractor  as  he  would  purchase  a  pair 
of  boots.  It  is  submitted  that  either  extreme  is  preferable  to  the  middle 
eourj  sted  by  the  Electrical  Engineers'  clause,  which  places  the 

En&rineer  in  an  anomalous  and  slightly  undignified  position.  The 
I.  gineer  is  defined  in  the  model  conditions  as  "the  Engineer  From 
time  to  time  duly  authorised  and  appointed  in  writing  by  the  Purchaser 
I  .  supervise  the  carrying  out  oi  the  Contract.'-  This  is  a  definition 
which,  standing  alone,  c<  ofers  on  the  Engineer  all  the  power  he  could 
3onably  require.  But  it  is  obviously  impossible  for  any  Engineei 
properly  to  carry  out  the  duties  ,,[  supervision  it  he  is  inferential^ 
Hided   from  one  of  the  most   important   of  them-   that   is,  to  see  that 

work  executed  corresponds  1m  that  specified  and  tendered  for.      It  is 

••  ble  that  the  great  authority  of  the  Institution  of  Electrical 
Engineers  should  he  lent  to  any  suggestion  tending,  as  this  clause 
undoubtedly  does,  to  lower  the  status  of  the  Engineer.  To  place  him, 
ating  the  Employer,  in  a  subordinate  position  vis-a-vis  the 
Contractor,  is  not  an  end  which  would  in  the  long  run  benefit  even  the 
tter.  Much  though  Contractors  may  have  had  to  suffer  at  the  hands 
of  inexperienced  Engineers— possibly  even  from  some  with  too  great  a 
confidence  in  their  own  judgment  and  too  rooted  a  belie!  that  all  Con- 
tractors are  knaves  yet,  in  the  end,  the  Contractor  will  benefit  by  the 
existence  between  him  and  the  Employer  of  a  competent  and  impartial 
dviser  invested  with  sufficient  authority  and  of  sufficiently  high 
standing  to  impose  his  ideas  upon  both  sides  and  modify  the  too  exorbi- 
tant claims  of  either.     If  it  he  objected  that  there  are  Engineers  who 

neither  competent  nor  impartial,  the  answer  is  thai  only  through 
power  and  responsibility  can  these  two  qualities  he  obtained.  An 
Engineer  relegated  to  the  inferior  position  assigned  to  him  by  the 
Electrical  Engineers'  clause  is  hardrj  likely  to  rise  to  either. 

Tic-  Electrical  Engineers'  clauses  further  provide  [App.  I.,  el.  :;.".. 
90]   as  follows:— 

"  If  h;    .  n\    act   of  the    Purchaser  or  of  the    Engineer,   or  h\    the  use 

the  plant  as  provid<  rl  m  clause  32,  the  Contractor  shall  he  prevented 
from  carrying  oul  the  '  tests  on  completion  '  within  two  months  from 
the  date  of  tic  notice  ■  '<■  completion  specified  in  clause  32,  unless  in  the 
meantime  the  plan!  shall  have  been  proved  not  to  be  substantially  in 

ordance  •  ith  the  contracl  conditions,  the  plant  shall  he  deemed  to 
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be  taken  over  as  on  the  last  day  of  the  said  two  months,  and  payments 
to  the  Contractor  shall  be  made  as  if  final  satisfactory  '  tests  on  comple- 
tion '  had  taken  place,  but  nevertheless  the  Contractor  shall  make  the 
said  tests  during  the  period  provided  for  maintenance  as  and  when 
required  by  the  Engineer  upon  fourteen  days'  notice  in  writing;  and  the 
obligations  and  liabilities  of  the  Contractor  in  connection  with  such  tests 
shall  be  the  same  as  his  obligations  and  liabilities  in  connection  with  the 
tests  specified  in  clause  32,  provided  that  the  Purchaser  shall  pay  the 
extra  expense  of  sued)  tests." 

In  effect,  this  may  possibly  abolish  altogether  the  Engineer's  certifi- 
cate as  a  condition  precedent  to  payment.  For  it  is  obviously  open  to 
a  Contractor  to  argue  at  any  time  that  the  use  of  the  plant  has  inter- 
fered with  his  carrying  out  tests,  and  it  is  equally  open  to  him  to  give 
notice  to  the  Employer  that  the  plant  can  be  used  commercially  and 
efficiently,  before  the  Engineer  has  satisfied  himself  that  this  is  so.  In 
both  these  cases  the  door  is  opened  to  interminable  disputes.  It  is 
worth  remarking  here  again  that  it  is  postulated  as  the  Contractor's,  not 
the  Engineer's,  business  to  carry  out  tests.  In  a  sense,  of  course,  it 
is,  or  may  be,  the  Contractor's  operators  who  perform  most  of  the  actual 
work  during  the  tests.  But  it  is  surely  for  the  Engineer  to  be  the  person 
designated  as  "carrying  out  the  tests."  It  is  submitted  thai  no 
Engineer  should  accept  this  clause  without  such  alteration  as  will  afford 
much  more  substantial  protection  for  himself  and  his  Employer  than  is 
given  by  it  in  its  present  form.  But,  however  altered,  the  legal  profes- 
sion appear  to  be  those  who  would  chiefly  benefit  by  its  general  adoption. 

The  usual  form  of  clause  (found  in  the  general  conditions  of  many 
railway  and  other  companies)  is  as  follows  :  — 

"  When  the  Contractor  has  completed  his  work  under  this  Contract, 
the  Engineers  shall,  if  the  work  throughout  has  been  found  to  comply 
with  the  Specification,  issue  a  taking-over  certificate.  This  certificate 
shall,  however,  be  issued  without  prejudice  to  the  right  of  the  Company 
to  call  upon  the  Contractor  to  rectify  any  defects  or  faults  which  may 
appear  later  on  in  the  course  of  working  within  the  period  of  main- 
tenance by  the  Contractor.  The  works  shall  be  held  to  be  completed 
and  shall  be  token  over  only  on  the  delivery  by  the  Engineers  of  the 
certificate  above  mentioned,  but  the  Contract  shall  not  be  held  to  be 
fulfilled  until  the  expiration  of  the  above-mentioned  period  for  upholding 
and  maintaining  the  work,  and  until  it  shall  have  been  also  certified  in 
writing,  by  the  Engineers,  that  the  same  has  been  duly  upheld  and 
maintained  as  above  provided  for." 

This  has  the  undoubted  merit  of  being  shorter  than  the  model 
suggested,  but  it  is  believed  that  in  this  case  the  comparative  elaboration 
of  the  model  will  be  found  to  result  in  a  clearer  understanding  of  their 
mutual  rights  by  those  who  adopt  it. 

E.C.  3 
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L8.  Production  of  Vouchers. — The  Contractor  must  pro- 
duce vouchers  proving  all  materials  to  be  genuine,  and  of  the 
nature  described  in  the  Specification,  when  called  upon  to 
do  so  by  the  Engineer. 

This  is  a  common-sense  provision  to  which  no  one,  Contractor  or 
Engineer,  is  likely  to  object,  and  may  save  the  Latter  a  considerable 
amount  <>t  detailed  investigation  and  testing.  It  must  not  be  taken,  oi 
course,  as  abrogating  the  Engineer's  right  under  clause  L6  (p.  25, 
above)  to  inspect  any  matt-rials  it  he  should  consider  it  necessary, 
whether  vouchers  are  produced  or  not.  In  important  cases  it  is 
obviously  impossible  for  an  Engineer  to  rely  solely  on  a  voucher  given  to 
the  '  Jontractor  by  a  third  party. 

The  clause  is  not  among  the  more  important,  and  the  Electrical 
Engineers  make  no  provision  for  the  production  of  vouchers.  Other 
sets  of  conditions  have  it  in  almost  identical  terms  with  those  here 
-ted,  while  a  variation  sometimes  found  is  that  the  Contractor  is 
to  submit  "  samples  oi  all  materials  used."  If  competent  supervision 
is  exercised  this  should  hardly  be  necessary,  though  possibly  at  times 
convenient.  But  if  so  considered,  provision  should  be  made  for  the 
production  of  vouchers  where  required  also. 

L9.  Commencement  of  Works. — The  works  shall  be  com- 
menced immediately  upon  receipt  of  instructions  in  writing 
from  the  Engineer,  and  shall  be  carried  on  with  all  diligence, 
and  in  regular  progression,  so  that  the  whole  work  shall  be 
entirely  completed  within  the  time  stated  in  the  'Fender,  or  any 
extended  time  authorised  by  the  Engineer  in  writing,  but  the 
Contractor  shall  nol  deliver  any  materials  t<>  the  site  withoul 
finally  ascertaining  that  the  site  is  ready  for  their  reception. 

In  considering  tenders  special  attention  will  he  paid  t<> 
the  time  guaranteed  for  the  completion  of  the  work. 

Under  clause  8  (p.  14  above)  the  Engineer  is  given  power  to  detei 
mine  the  order  in  which  the  works  shall  he  carried  out.  and  this  regular 
progression  must  be  adhered  to  by  the  Contractor. 

The  Engineer's  power  to  extend  the  time  lor  completion  is  dealt 

with  in  the  notes  to  the  next  clause.       He  maj  do  so  I'"'  any  cause  which 

- •  •  r 1 1 -  to  him  sufficient  and  must  do  bo  it  the  delay  arisen  from  certain 
specified  cause-  not  within  the  Contractor's  control. 

'I');.-  !ii-t  pari  of  this  clan-.-  i-  very  intimately  connected  with  th< 
clause  next  following,  and  in  most  sete  of  conditions  the  two  clauses  are 
amalgamated,  and  it  will  therefore  he  more  convenient  to  deal  with  the 

ral  questions  raised  l>\  them  in  the  notes  to  clause  20. 
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It:  no  time  for  completion  is  specified  in  a  contract,  the  Courts  or  an 
arbitrator  would  allow  a  reasonable  time,  and  would  take  all  the  circum- 
stances into  account,  in  determining  what  time  should  hi'  considered 
reasonable.  Generally,  it  may  be  said  that  if  a  Contractor  has  contracted 
to  finish  work  by  a  certain  day,  and  no  provisions  as  to  extension  of  time 
for  delay  are  found  in  the  contract,  then  he  is  bound  to  execute  the  wort- 
hy the  day  named  or  pay  damages  for  not  so  doing,  unless,  of  course, 
the  non-completion  is  caused  by  any  act  of  the  Employer.  But  if  a 
contract  is  a  contract  for  engineering  works  it  seems  that,  notwith- 
standing the  fact  that  a  time  is  fixed  for  completion  in  the  contract,  the 
non-completion  on  the  exact  day  named  would  not  invalidate  the 
contract  so  as  to  release  the  Employer  from  his  liabilities  under  it.  In 
such  contracts  time  will  not  be  held  to  be  of  the  essence  of  the  contract 
in  the  absence  of  express  words  providing  that  it  is  to  be  so.  Engineers 
are  tempted  sometimes  to  insert  such  words  in  the  belief  that  they  will 
bind  the  Contractor  more  strictly  to  complete  within  the  specified  time  ; 
and  if  they  stand  alone  they  may  undoubtedly  have  such  an  effect. 
But  much  more  frequently  they  are  combined  with  other  clauses  which 
render  them  nugatory.  For  example,  if  the  contract  contains  a  provi- 
sion for  the  payment  of  liquidated  damages  in  case  of  delay,  or  if 
provision  is  made  that  the  Engineer  may  extend  the  time  for  completion 
for  any  reason,  time  will  not  be  held  to  be  of  the  essense  of  the  contract, 
in  spite  of  an  express  provision  to  that  effect.  And  a  provision  for  a 
bonus  on  completion  before  the  specified  date  may  also  invalidate  such 
a  provision.  As  all  or  any  one  of  these  are  probably  of  much  more 
importance  than  the  completion  of  the  work  on  any  actual  day,  it  is 
considered  wiser  to  omit  the  provision,  although  it  is  frequently 
inserted. 

20.  Extension  of  time  for  completion  and  Engineer's 
power  to  delay  <>r  suspend  work. — The  Engineer  shall  have 
power  to  delay  or  suspend  the  work  during  unsuitable  weather, 
or  for  any  other  sufficient  reason,  but  the  work  shall  be  re- 
commenced after  receiving  due  notice  from  the  Engineer. 
Should  any  delay  arise  by  reason  of  civil  commotion,  general 
or  local  strikes,  or  lock-outs  or  combinations  of  workmen,  of 
by  reason  of  any  occurrence  or  accident  beyond  the  reasonable 
control  of  the  Contractor,  provided  that  the  Contractor  shall 
have  given  to  the  Engineer  the  earliest  possible  notice  in 
writing  of  his  claim  for  an  extension  of  time  owing  to  such 
delay,  the  Engineer  shall,  on  receipt  of  such  notice,  grant  to 
the  Contractor  from  time  to  time,  in  writing,  such  extension 
of  time  as  may  seem  to  him  reasonable,  and  any  such  extension 
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of  time  shall  exonerate  the  Contractor  from  any  claim  or 
demand  on  the  pari  of  the  Employer  in  respecl  of  such  delay. 
The  Engineer  may.  if  he  think  tit,  also  granl  to  the  Con- 
tractor an  extension  of  time  for  completion  owing  to  delay  or 
suspension  for  any  other  cause  than  those  specified  above. 

An  extension  of  time  granted  under  this  clause  shall  not  in 
any  way  affeel  the  validity  of  the  contract. 

One  of  the  most  fruitful  causes  of  disputes  between  Employers  and 
Contractors  has  been  the  insistence  of  the  former  on  Leaving  entirely  to 
the  discretion  of  their  own  Engineers  the  decision  of  the  question  of 
granting  an  extrusion  ot  time  for  completion  to  the  Contractors  under 
.tn\  circumstances.  When  the  cause  of  the  delay  is  one  obviously 
beyond  all  control  of  the  Contractor  no  reasonable  Engineer  would  refuse 
to  grant  such  an  extension,  and  nothing  but  good  can  result  from 
making  it,  as  here,  compulsory  on  him  so  to  do. 

At  common  law  had  weather  is  a  risk  which  must  he  taken  by  the 
Contractor,  and  its  occurrence  will  he  no  reason  for  his  not  completing 
the  work  in  the  specified  time.  On  the  other  hand,  it  may  not  he  in  the 
interests  of  the  Employer  that  the  work  should  he  pushed  on  during 
unsuitable  weather,  and  the  Engineer  is  therefore  given  power  to  order 
its  suspension  on  such  occasions.  The  Contractor  is  hound  to  follow  the 
directions  of  the  Engineer  in  this  respect,  and  therefore  cannot  he  held 
responsible  tot  the  consequent  delay. 

Again,  unless  special  provision  is  made  in  the  contract,  the  occur- 
of  a  strike  would  afford  the  Contractor  no  excuse  for  note 
performance  of  the  work  within  the  specified  time.  It  should  he  noted 
here  that  a  strike  caused  by  a  refusal  ol  the  Contractor  to  raise  his 
employees'  wages,  or  even  l>\  Ins  lowering  them,  is  still  a  strike;  and 
under  the  suggested  clause  the  Engineer  would  lie  hound  to  grant  an 
extension  of  time  for  completion.  To  provide  otherwise  would  he  to 
invite  a  discussion  on  the  wages  question  which  could,  it  is  believed, 
profit  no  one. 

The  clause  thus  provides  that  in  certain  specified  cases  the  Engineer 
must,  and  in  all  cases  he  may,  grant  to  the  Contractor  an  extension  ol 

time.  For  the  safety  of  the  Employer  it  provides  also  that  the  validity 
of  the  contract  is  not  to  he  affected  by  such  extension.  This  provision 
is  probably  unnecessary  legally,  hut  it  is  well  to  remind  the  Contractor 
that  the  other  obligations  of  the  contract  continue  to  exist,  although  the 
original  time  has  been  extended.  The  work  done  in  the  extended  time 
i-  to  he  done  under  the  same  conditions  ;is  that  done  in  the  original  time. 
period  ol  extension  necessary  or  desirable  is  left  to  the  discretion  of 
the  Engineer. 
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The  clause  issued  by  the  Electrical  Engineers  [App.  1.,  cl.  -30, 
j).  88 1  makes  the  granting  of  an  extension  obligatory  on  the 
Engineer  in  case  of  delay  whenever  the  cause  of  the  delay  is  beyond  the 
reasonable  control  of  the  Contractor.  The  clause  does  not  differ  essen- 
tially from  that  su^ested  here  except  in  one  particular.  The  period  of 
the  extension  granted  is,  in  default  of  agreement ,  to  be  settled  by  arbitra- 
tion, and  is  not  left  to  the  Engineer's  discretion.  It  is  submitted  that  in 
this  particular  the  Electrical  Engineers'  clause  is  too  widely  drawn,  and 
the  model  form  here  proposed  is  preferable. 

A  clause  very  similar  to  that  here  suggested  is  also  used  by  the 
London  County  Council. 

The  clause  as  occasionally  used  by  the  War  Office  is  a  special  one, 
inasmuch  as  it  insists  on  the  Contractor  taking  the  burden  of  proof  that 
any  delay  was  due  to  causes  beyond  his  control,  and  reads  as  follows  :  — 

"  The  works  shall  be  commenced  immediately  upon  acceptance  of 
the  Contractor's  Tender,  and  shall  be  carried  on  with  all  diligence,  and 
in  regular  progression,  so  that  the  whole  work  shall  be  entirely  com- 
pleted within  the  time  stated  in  the  Tender,  unless  it  is  delayed  by 
reason  of  inclement  weather,  combinations  or  strikes  of  workmen,  or 
other  causes  beyond  the  Contractor's  control,  of  which  the  Contractor 
must  afford  proof  to  the  satisfaction  of  the  Secretary  of  State  for  War, 
whose  decision  shall  be  final.  The  Engineers  shall  have  power  to  delay 
or  suspend  the  work  during  unsuitable  weather,  or  for  any  other  suffi- 
cient reason,  but  the  works  shall  be  recommenced  after  receiving  due 
notice  from  the  Engineers,  and  such  delay  shall  in  no  way  vitiate  or 
invalidate  the.  Contract." 

The  same  set  of  conditions  also  contain  a  clause  providing  that  time 
shall  be  of  the  essence  of  the  contract,  but,  as  stated  above,  since 
provision  is  specially  made  in  the  clauses  quoted  for  a  possible  extension 
df  time,  the  words  are  not  of  much  good  except  to  attempt  to  frighten  a 
Contractor  who  is  less  wideawake  than  usual. 

The  clause  commonly  employed  by  the  railway  companies  and 
others  leaves  the  granting  of  an  extension  of  time  for  completion  entirely 
to  the  Engineer's  discretion.  A  typical  clause  of  this  kind  is  as 
follows  :  — 

'"  If  the  completion  of  the  works  or  any  part  thereof  shall  have 
been  delayed  by  inclement  weather,  combination  of  workmen,  strike, 
or  lock-out,  or  by  any  unforeseen  circumstances  (other  than  lack  of 
nione\  )  which  the  Engineer  may  consider  to  have  been  beyond  the 
control  of  the  Contractors,  or  if  all  or  part  of  the  works  shall  have  been 
in  beneficial  use,  then  the  Engineer  may  allow  such  extension  of  time 
for  the  completion  of  the  works  to  his  satisfaction  as  shall  seem  to  be 
reasonable. " 

This  clause  presses  hardly  on  the  Contractor,  leaving,  as  it  does,  the 
determination  of  what  cause  is  beyond  his  control  entirely  to  the  discre- 
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tion  ot  the  Engineer,  who,  even  should  he  determine  that  the  cause  of 
the  d(  laj  tails  within  this  category,  is  nut  obliged  to  grant  an  extension, 

nut  "  may  "  do  so  it  he  should  think  tit.      The  clause   in    this  form  is 
dl\   consonant    with   modern  ideas,  and  should  not   he  adopted   unless 

there  are  very  special  reasons  tor  so  doing. 

The  granl  ot  the  extension  should,  ot  course,  be  given  in  writing  and 
i  dlv,  and  should  set  out  the  grounds  on  which  it  is  granted. 

- 1 .  Date  oj  Completion .  Extra  work  (if  any)  <>r  dela} 
or  suspension  "f  the  work  shall  form  no  ground  for  deviating 
Prom  tin'  dates  fixed  I'M-  completion  unless  the  delaj  or  sus- 
pension lias  been  ordered  or  granted  by  the  Engineer,  under 

clause  20,  and  an  extended  date  has  been  agreed  upon  by  the 
Engineer  in  writing  at  the  time  the  order  for  the  extra  work  or 
suspension  of  the  work  is  given. 

Under  the  last  clause  the  Engineer,  in  an\  case  where  delay  arises 
from  a  cause  beyond  the  Contractor's  control,  is  hound  to  grant  an 
extension  of  time  tot-  completion.  Delay,  therefore,  winch  might  have 
heen  avoided  by  the  Contractor  is  the  only  form  which  affords  no  ground 
for  deviating  from  the  date  fixed  for  completion.  It  is,  of  course,  quite 
reasonable  that  the  Contractor  should  pay  for  delays  which  are  avoid- 
mle,  more  especially  since  the  Engineer  has  power  to  granl  an  exten- 
sion even  in  such  circumstances  should  it  seem  to  him  advisable. 

The  effect  ot  delaying  the  work  beyond  the  fixed  date  without  the 
consent  of  the  Engineer  is  to  bring  the  penalty  clause  (clause  22)  into 
operat  ion. 

The  question  more  Likely  to  arise  under  this  clause  is  whether  tin 
Engineer  is  hound  to  granl  an  extension  of  time  when  he  orders  extra 
wort  to  be  done  under  the  clauses  relating  thereto,  and  the  notes  undi  i 
clause  12  may  be  referred  to  in  conjunction  with  these,  since  nothing 
necessary  to  the  entire  completion  oi  the  contract  comes  under  the 
defintion  oi  "extras,"  thai  is,  since  such  work  does  not  require  to  b< 
id.  red  specially  in  writing  In  the  Engineer,  hut  must  be  carried  out  l>\ 
the  Contractor  exactly  as  is  all  work  definitely  referred  to  in  the  speci- 
fication, the  proper  and  reasonable  cause  seems  to  he  for  the  Engineei 
to  exercise  the  widest  discretion  in  granting  an  extension  when  ordering 
•  ■••  tras. 

It    ma\    be  noted  again   here  that    "extras"  means  works  o|   such   a 

kind  as  are  contemplated  by  the  contract  otherwise  the  Engineer  has 
■  owei  to  compel  the  Contractor  to  execute  them  at  all.  The  usual 
cause  of  extras  will  he  that  the  oecessitj  "t  making  minor  alterations 
apparent  as  the  contract  work  proceeds.  The  Engineer  must 
have  powei  to  order  such  alterations  it  necessary  ,  and  the  general  terms 
oid  conditions  of  the  contract  must  apply  to  them      But,  unless  in  tlie 


GENERAL  CONDITIONS   IN  ENGINEERING  CONTRACTS.  39 

Engineer's  opinion  the  additions  are  balanced  as  to  time  of  execution 
by  omissions  in  the  same  or  other  sections  of  the  contract,  an  extension 
of  time  should  be  granted,  if  requested,  without  question.  No  Court 
would  uphold  a  claim  for  a  penalty  when  extras  had  been  executed  which 
admittedly  occupied  considerable  time,  but  the  Engineer  refused  to  allow 
any  extension.  On  the  other  hand,  it  is  not  considered  advisable  to 
make  the  ordering  of  extras  one  of  the  grounds  for  the  compulsory  grant- 
in"  of  an  extension,  and  extra  work  is  not,  it  is  submitted,  included  in 
the  terms  "  occurrence  or  accident  beyond  the  reasonable  control  of  the 
Contractor  "  in  the  last  clause. 

The  agreement  as  to  extension  of  time  should  be  made  when  the 
order  for  the  extras  is  given  under  clause  12  and  not  left  till  the  work 
is  completed. 

The  Electrical  Engineers'  clause  dealing  with  this  matter  is  clause 
30  [App.  I.,  p.  88],  which  is  a  combination  of  the  present  and  the 
preceding  clause.  It  is  simpler  to  have  the  clauses  divided  as  they  are 
here.  A  reference  to  the  Electrical  Engineers'  clause  will  show  that  it 
consists  of  some  340  words  without  a  stop.  This  renders  it,  of  course, 
rather  difficult  to  follow  quite  clearly  on  first  reading,  but  it  does  nol 
differ  essentially  from  that  here  suggested. 

The  clause  frequently  employed  by  the  London  County  Council  is 
similar  to  that  of  the  Electrical  Engineers,  but  rather  less  involved.  It 
does  not  vary  in  any  essential  particular. 

In  many  sets  of  conditions  a  variant  of  the  clause  similar  fo  the 
following  appears  :  — 

"  The  Contractor  shall  put  the  work  in  hand  immediately  upon  the 
acceptance  of  his  tender,  and  he  shall  complete  it  within  the  period  of 
time  named  in  his  tender,  which  shall  be  deemed  to  commence  on  the 
day  following  the  date  of  the  acceptance  of  his  tender,  and  such  period 
is  and  shall  be  considered  as  of  the  essence  of  this  Contract. 

•'  Provided  always  that  if  by  reason  of  extra  work,  or  alterations  in 
or  deviations  from  the  specification  and  drawings  directed  in  writing  by 
the  Engineer,  or  by  reason  of  general  or  local  strikes  or  combinations 
of  workmen,  or  in  consequence  of  any  other  cause  attributable  to  cir- 
cumstances beyond  the  control  of  the  Contractor,  the  progress  of  the 
work  is  suspended  or  delayed  the  Engineer  shall,  at  his  absolute  discre- 
tion, on  the  receipt  of  a  written  request  from  the  Contractor,  grant  such 
extension  of  time,  if  any,  as  the  circumstances  may  in  his  opinion  reason 
ably  require." 

Reasons  have  already  been  given  for  considering  a  clause  drafted 
so  entirely  in  the  interests  of  the  Employer  to  be  inadvisable. 

On  the  rather  disputed  question  of  what  date  is  to  be  taken  as  the 
actual  date  of  completion,  the  notes  <>n  clause  2'.)  [p.  50  below]  may 
be  referred  to. 
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liii.  Failure  to  complete  in  Contract  or  extended  time. — 
In  the  event  of  the  Contractor  failing  to  complete  the  work, 
within  the  term  stated  in  his  Tender,  or  any  extended  period 
authorised  by  the  Engineer  in  writing,  the  Contractor  agrees 
to  accept  a  reductioo  of  the  contract  price  at  the  rate  of  one 
half  of  one  per  cent,  per  week  during  each  week  (oi  in  pro- 
portion for  part  of  a  week)  until  the  Engineer  certifies  that  the 
work  is  complete. 

In  settling  a  clause  to  provide  for  the  contingency  ot  a  Contractor 
failing  to  complete  the  specified  work  in  the  contract  time,  two  points 
specially  to  be  borne  in  mind.  Firstly,  that  some  definite  date 
must  I"-  fixed  from  which  the  damages  should  begin  to  run,  and, 
-•■childly,  that  the  sum  recoverable  must  be  legally  liquidated  damages, 
and  not  a  penalty. 

1  It  any  delaj  occurs  in  the  work  so  that  it  cannot  be  completed 
within  the  original  time  fixed  by  the  contract,  then  there  is  no  date  from 
which  damages  can  run  at  all.  unless  the  Engineer  has  granted  an  ex- 
tension to  a  definite  date.  Hence  tlie  importance  to  the  Employer,  as 
well  as  to  tlit  Contractor,  of  the  Engineer  fixing  a  definite  extension  in 
■  -  of  delay.  A  definite  period  must  also  be  fixed  for  which  the  dam- 
re  to  run,  e.g.,  as  here,  until  the  Engineer's  certificate  of  final 

completion.  In  giving  a  final  certificate,  an  Engineer  should  be  careful  to 
take  into  account  any  damages  which  may  be  due.  Mr.  Hudson,  in 
his  work'  on  Building  Contracts,  states  the  law  as  follows: — "  In  cases 
where  an  architect  has  complete  power  to  extend  the  time  for  all  causes, 
[as  I-  the  case  in  the  conditions  here  suggested]  "and  to  take  into 
account  in  )\\<  certificate  for  payment  of  the  final  balance  the  liquidated 
damages  due  from  the  builder  to  the  building  owner,  the  right  to  recover 
liquidated  damages  will  be  lost  it  the  architect  gives  his  final  certificate 
without  taking  into  account  the  liquidated  damages.  It  the  architect 
•_'iv.'s  a  final  certificate  without  allowing  any  deduction  for  penalties, 
it  will  be  presumed  that  he  has  extended  the  time  for  completion  unless 
.  .  .  it  is  proved  or  admitted  that  the  matter  has  not  been  determined 
by  him  or  was  not  expressly  or  impliedly  within  his  jurisdiction."  This 
statement  of  the  law  has  been  quoted  to  and  approved  '>>  the  Courts.1 

Sine.-  in  the  model  clauses  suggested  here  it  is  provided  that  the 
Engineer  must  grant  an  extension  of  time  on  account  of  delaj  for  which 
tie   Contractor  is  not  responsible,  the  above  clause  comes  into  operation 

only  in  cases  where  the  Contractor  is  at   fault. 

2  The  difference  between  a  penalty  and   liquidated  damages  in 
•  is  that  a  penalty  cannot  be  enforced  by  law,  whereas  a  claim  for 

liquidated  damages  will,  if  found  justified,  be  upheld. 


I        I'll.-  I...U  o!  Building  Contracts,'    by  A.  A    Hudson,   Itli  edn.,  p.   ~>'-'d. 
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The  question  whether  a  sum  named  in  a  contract  is  a  penalty  or 
liquidated  damages  is  one  of  law,  and  does  not  depend  on  the  name 
given  to  it  in  the  contract.  The  Court  will  take  all  the  circumstances 
into  consideration  and  endeavour  to  ascertain  the  true  intention  of  the 
parties  when  the  contract  was  entered  into.  Generally  speaking,  a  sum 
will  be  held  to  he  liquidated  damages  it  its  basis  appears  to  be  the  actual 
loss  or  convenience  suffered  by  the  Employer  through  the  dela,\  in 
completion.  It  the  sum  appears  to  be  in  the  nature  of  a  fin< — a  penal 
sum  to  be  exacted  from  a  Contractor  who  has  made  default — then  it 
will  be  treated  as  a  penalty. 

The  failure  of  a  Contractor  to  carry  out  his  obligations  must  be 
looked  on  as  a  possibility  and  provided  for  by  some  such  clause  as  is  here 
suggested.  But  the  remedy  should  be  exercised  without  excessive 
rigour,  and  persuasion  in  these  cases  is  a  better  weapon  than  force,  save 
in  the  last  extremity. 

The  Electrical  Engineers"  clause  is  very  much  more  favourable  to 
the  Contractor  than  that  here  suggested  |  see  App.  I.,  cl.  31,  p.  89], 
The  first  difference  to  be  noted  is  that  the  clause  throws  on  the  Employer 
the  burden  of  proving  that  the  delay  in  completion  has  been  the  occa- 
sion of  loss  to  him.  It  then  provides  that  if  this  is  proved  a  fixed  sum 
per  week  shall  be  deducted  from  the  price  of  such  portion  of  the  plant 
as  cannot  be  commercially  used  in  consequence  of  the  delay.  It  is 
submitted  that  the  clause  errs  greatly  on  the  side  of  the  Contractor.  In 
effect  it  means  an  arbitration  before  the  Employer  can  recover  any 
damages  for  delay,  and  it  drastically  cuts  down  the  amount  of  the  dam- 
ages he  may  even  then  receive.  For  the  non -completion  of  a  compara- 
tively inexpensive  portion  of  the  plant  might  mean  a  very  serious  los>, 
and  yet  it  is  only  a  percentage  of  the  contract  price  of  that  portion  of 
the  plant  that  could  be  deducted.  The  intention  may  be  otherwise, 
but  it  is  obvious  that  the  clause  can  be  read  in  this  way.  For  it  is  emin- 
ently arguable  that  the  words  "  such  portion  of  the  plant  as  cannot  be 
used  commercially  and  effectively"  cannot  be  construed  to  mean  the 
whole  plant,  and  must,  therefore,  be  confined  to  the  portion  which  is 
actually  incomplete.  Even  if  this  interpretation  were  not  eventually 
upheld,  the  possibility  of  its  being  put  forward  cannot  be  ignored,  and 
should  be  sufficient  to  deter  an  employer  from  accepting  the  clause  as 
it  stands.  And  the  damages  which  can  even  so  be  recovered  are  again 
limited  by  the  provision  that  the  total  deduction  is  not  to  exceed  a  cer- 
tain percentage  of  the  contract  value  of  the  unfinished  portion  of  the 
plant.  The  sum  suggested  in  the  model  clause  abov< — one-half  of  one 
per  cent,  of  the  contract  price — to  be  deducted  per  week  until  comple- 
tion, is  not  in  any  case  an  excessive  amount,  and  is  one  to  which  a  reason- 
able Contractor  should  agree;  while  the  tact  that  the  amount  is  fixed 
will  save  much  time  and  trouble  to  both  parties. 

The  clause  as  sometimes  used  by  the  London  County  Council  reads 
as  follows:—"  If  the  Contractor  shall  fail  to  execute,  deliver,  erect  and 
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plete  the  work  within  the  p.  i i» »<1  or  respective  periods  hereinbefi 
limited,  or  anj  extension  of  Buch  period  or  periods  authorised  by  the 
Chief  Officer  as  aforesaid,  the  Contractor  shall  on  demand  pay  to  the 
Council,  rtained  and  liquidated  damages  and  not  as  a  penalty 

a  sum  calculated  at  the  rate  stated  in  the  schedule,  in  respect  oi  the 
period  or  periods  during  which  such  default  shall  be  made  and  shall 
continue.  " 

This  clause  is  not  open  to  the  objections  urged  against  the  Electrical 
Engineers'  clause,  naturally  enough,  but  it  is  not  altogether  satisfactory. 
As  has  been  pointed  out,  the  question  whether  a  sum  can  be  recovered 
by  tin-  Employer  for  non-completion  does  ool  depend  on  what  the  sum 
is  called  in  the  contract,  and  the  attempl  to  disarm  criticism  by  calling 
it  "  liquidated  damages  "  is  doomed  to  failure  and  mure  likel}  to  arous* 
than  allay  suspicion.       It  is  also  a  pity  to  fix  the  recoverable  sum  l>\ 

rence  to  a  schedule  rather  than  definitely  to  name  it  in  the  clause. 
Hut  these  are  comparatively  minor  criticisms,  and  the  clause  is  a  sound 
one,  although  the  wording  is  more  complex  than  necessary. 

A  variant  of  the  clause  used  by  the  War  Office  is  in  part  substan- 
tially similar  to  that  suggested  here,  but  provides  also,  as  an  alternative, 
that  the  Employer  (the  Secretary  of  State  foi  War)  may  direct  the  Con- 
tractor to  withdraw  from  the  works  and  engage  another  Contractor  to 
complete,  charging  the  excess  cost  to  the  original  Contractor.  This 
course  may  in  a  great  emergency  be  justified,  but  the  clause  should 
not  be  inserted  in  such  a  form  in  any  ordinary  civilian  contract 

The  clauses  occasionally  used  h.\  some  of  the  railway  companies 
represent  the  antithesis  of  that  prepared  by  the  Electrical  Engineers, 
pressing  very  hardly  on  the  Contractor.     The  following  clause  may  be 

::    as   8    typical    example  :  — 

"The  Engineers  shall  have  power  to  delaj  or  suspend  the  work 
during  unsuitable  weather,  ot  for  any  other  sufficient  reason,  but  the 
works  shall  be  recommenced  alter  receiving  due  notice  from  the  Engi- 
neers. Such  delay  shall  in  no  way  vitiate  or  invalidate  the  Contract, 
and  in  no  case  shall  any  compensation  for  damage,  injury,  or  loss  ol 
profit,  or  otherwise,  be  allowed  the  Contractor  for  or  on  account  of  such 
delay  or  suspension  of  the  work. 

"  In  the  event  of  the  Contractor  failing  to  complete  the  work  within 
the  time  stated  in  the  Tender,  or  any  extended  period  authorised  by 
the  Engineers  in  writing,  the  Contractor  shall  be  liable  and  bound  to  paj 
to  the  Company  as  ascertained  and  liquidated  damages,  and  not  as 
penalty,  the  Bum  stated  in  the  Tender  for  each  and  every  week  that  the 
work  remains  incomplete  alter  the  expirj  ot  the  said  term,  and  the 
n. pain  shall  be  entitled  to  deduct  the  amount  so  incurred  from  anj 
money  iii  their  hands  belonging  to  the  Contractor,  except  in  so  far  as 
Buch  delays  may  be  caused  by  fire  or  strikes  of  workmen 
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It-  is  perhaps  not  necessary  to  say  that  few  Contractors  will  be 
found  who  would  accept  such  conditions,  and  those  who  do,  not  among 
the  more  reliable. 

'2'.).  Contractor's  Foreman.  --  During  the  delivery  and 
erection  of  work  at  the  stations  or  sites  specified,  the  Con- 
tractor shall  keep  on  the  ground  at  each  separate  place  at 
which  work  is  being  carried  out  a  thoroughly  qualified  fore- 
man, who  shall  be  considered  to  represent  the  Contractor  in 
his  absence,  and  shall  obey  all  instructions  and  directions 
which  may  be  given  to  him  by  the  Engineer  or  his  authorised 
representatives,  and  any  such  instructions  or  directions  so  given 
shall  be  deemed  to  be  given  to  the  Contractor,  but  if  any  such 
foreman  be  found,  in  the  opinion  of  the  Engineer,  to  be 
incompetent  or  inattentive,  or  to  conduct  himself  improperly, 
the  Engineer  shall  have  power  to  remove  him  by  giving  seven 
days1  notice  to  the  Contractor,  and  to  require  an  efficient 
person  to  be  appointed  in  his  stead. 

This  clause  requires  little  comment.  It  is  necessary  that  the  Con- 
tractor should  engage  competent  foremen— and  he  will  naturally  do  so, 
whether  provision  is  made  for  his  so  doing  in  the  contract  or  not.  But 
it  is  just  as  well  to  provide  that  instructions  given  to  the  foreman  are 
to  be  deemed  to  be  given  to  the  Contractor,  so  that  there  may  be  no  dis- 
pute on  this  rather  important  point. 

The  power  given  to  the  Engineer  to  object  to  the  employment  of 
an  incompetent  or  inattentive  foreman,  or  one  who  is  in  other  ways  un- 
suitable, is  necessary  for  the  smooth  working  of  the  contract,  but  should, 
needless  to  say,  be  exercised  with  great  discretion. 

The  Electrical  Engineers  have  a  very  similar  clause  [App.  I.,  cl.  19, 
p.  84],  save  that  the  word  "representative  "  is  employed  instead  of 
"  foreman."  The  word  used  here  is  perhaps  preferable,  since  it  may 
be  quite  convenient  for  the  Engineer  to  give  instructions  to  the  Con- 
tractor's foreman  direct,  and  it  might  be  questioned  whether  a  foreman 
was  included  in  the  term  "  representative."  But  the  point  is  not  one 
of  vital  importance.  In  contracts  of  the  tirst  magnitude,  perhaps,  the 
phraseology  of  the  Electrical  Engineers'  form  is  to  be  preferred,  but 
in  other  cases  the  model  suggested  here  may  be  more  advantageoush; 
used. 

The  London  County  Council  occasionally  introduce  a  variant  into 
a  similar  clause  by  providing  that  the  Contractor's  representative  on 
the  works  shall  not  be  changed  without  the  consent  of  the  Chief  Officer 
(Engineer),  and  this  provision  is  also  found  in  the  general  conditions 
of  some  of  the  railway  companies,     Under  the  rather  special  conditions 
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(»i  London  County  Council  contracts  it  may  be  a  wis.-  one,  but  it  cannot 
be  recommended  tor  inclusion  elsewhere,  and  trenches  unduly  on  the 
Contractor's  right  to  control  his  own  staff. 

24.  Removal  of  workmen. — The  Engineer  shall  have  full 
power  to  remove,  without  notice,  any  workmen  or  labourers 
whom  he  may  consider  incompetent,  or  who  may  conduct 
themselves  improperly,  and  persons  so  dismissed  shall  not 
again  be  employed  by  the  Contractor  on  the  works  without 
the  permission  of  the  Engineer. 

This  clause,  again,  is  ;i  simple  one  and  requires  little  comment.  It 
appears  with  slight  and  unessential  variation  of  the  wording  in  almost 
all  sets  of  general  conditions,  and  may  he  regarded  as  an  established 
usage.  It  should  nevertheless  be  inserted,  since  it  is  more  than  merely 
declaratory  of  the  law  and  creates  a  light  which  in  its  absence  is  non- 
existent. 

The  Electrical  Engineers  and  the  London  Countj  Council  in  sonie 
contracts  omit  the  provision  that  dismissed  persons  shall  not  again 
be  employed,  and  this  is,  strictly  speaking,  unnecessary,  since  the 
Engineer  can  always  insist  on  their  being  again  dismissed.  Tt  is 
inserted  only  to  emphasise  a  point  which  is  in  any  case  implicit. 

25.  Responsibility  <>}  ( 'ont ractor  till  Works  taken  over. 
From  tin-  time  thai  the  works  are  commenced  and  until  the 
same  are  taken  over  by  the  Employer,  the  Contractor  shall 
be  responsible  for  everything  connected  with  them  and  for 
any  injury  sustained  by  the  same,  which  may  arise  or  lie 
occasioned  I > \  any  acts  or  omissions  of  the  Contractor  or  his 
workmen  or  sub-contractors  notwithstanding  any  payment 
that  may  have  been  made  on  account,  and  he  shall,  at  his  own 
cost,  make  good  in  the  most  complete  and  substantial  manner 
all  such  injuries  to  the  satisfaction  of  the  Engineer,  and  the 
( lontractor  shall  also  lie  liable  for  and  make  good,  or  indemnify 
the  Employer  against,  any  damage  or  injury  to  any  person 
.,i  to  the  property  <>f  the  Employer  occasioned  by  any  act  or 
omission  of  the  Contractor,  his  workmen,  or  sub-contractors. 
The  Contractor  shall  not.  except  as  herein  provided,  lie  Liable 
for  any  loss  to  the  Employer  (save  as  to  damage  by  fire  as 
hereinafter  provided)  due   to  circumstances  over   which   the 

Contractor    has    no    control.        In    case    the    Contractor    fail    lo 
settle  any   claim   for   which   he   may   1>"   liable   hereunder  or  \<< 
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repair  and  make  good  any  damage  for  which  it  is  herein 
provided  he  should  be  liable,  the  Employer  may  settle  such 
claim  or  make  good  such  damage  and  deduct  it  from  any 
moneys  due  or  to  become  due  to  the  Contractor  for  work 
done  by  him. 

It  will  be  not od  that  this  clause  makes  the  Contractor  responsible 
for  two  things.  Firstly,  for  any  damage  or  injury  to  the  works  until  the\ 
are  taken  over,  and  secondly,  for  any  injury  to  any  person  or  to  the 
property  of  the  Employer.  But  the  Contractor  is  in  neither  case  to  be 
liable  unless  the  damage  or  injury  arises  from  some  act  or  omission  of 
his  workmen  or  of  a  sub-contractor.  There  is  thus  no  burden  put  on  him 
by  this  clause  from  which  he  would  otherwise  be  free. 

The  words  "  notwithstanding  any  payment  that  may  have  been 
made  on  account"  are  inserted  to  prevent  any  question  being  raised 
by  the  Contractor  as  to  the  property  in  work  partially  completed  or  in 
plant,  forming  part  of  the  whole,  having  been  delivered  complete  and 
approved.  Clause  35  (p.  GO  below),  providing  for  the  mode  in  which  pay- 
ment is  to  be  made,  gives  an  option  to  the  Employer  to  take  over  as  his 
own  property  any  materials  delivered  on  the  ground,  whether  any  instal- 
ment has  been  paid  on  them  or  not,  and  it  is  obvious  that  misunder- 
standing might  arise  if  it  is  not  made  perfectly  plain  that  a  payment 
on  account  is  not  to  affect  one  way  or  other  the  Contractor's  liability 
if  plant  is  damaged  through  acts  or  omissions  for  which  he  is  responsible. 
The  Contractor  is  responsible  for  the  acts  or  omissions  of  his  sub-con- 
tractor, and  the  Engineer  should  be  careful  not  to  give  any  opportunity 
for  doubt  to  be  raised  on  this  question.  No  orders  should  be  given  direct 
to  any  sub-contractor,  nor  should  the  Engineer  or  Employer  interfere  in 
any  way  in  negotiations  between  Contractor  and  sub-contractor,  nor 
act  so  that  it  can  plausibly  be  said  that  the  sub-contractor  is  directly 
employed.  [See  on  this  point  the  notes  to  clause  14  "  Sub-letting  of 
Contract"  above,  p.  22].  A  clause  used  occasionally  by  the  London 
County  Council  may  be  useful  to  make  this  point  quite  clear,  and  runs 
as  follows  :  — 

All  specialists,  merchants,  tradesmen  and  others  executing 
any  work  or  supplying  any  goods  for  the  purposes  of  this  Contract, 
notwithstanding  that  they  may  at  any  time  be  nominated  or  approved 
by  the  Council  or  the  Chief  Officer  on  its  behalf,  are  hereby  declared 
to  be  sub-contractors  employed  by  the  Contractor,  and  no  nomination 
<n-  approval  as  aforesaid,  or  other  act  of  the  Council  or  the  Chief  Officer, 
shall  be  deemed  in  any  way  to  constitute  the  Contractor  as  agent  for 
tin-  Council  with  respect  to  the  execution  of  such  work  or  the  supply 
of  such  goods  as  aforesaid." 

In  passing  it  may  be  noted  that  in  law  a  payment  on  account  or  on 
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;,  prog  "tificate  does  not  conclude  fche  Employer  in  any  way  from 

vering  for  defective  work  or  materials. 

The  Contractor  is,  as  between  nimseli  and  the  Employer,  mad.' 
Liable  for  damagi  fco  a  third  party  occasioned  by  his.  the  Contractor's, 
r  omissions.  This  provision  cannot  of  coin-,  affect  the  rights  of  the 
third  party,  who  lias,  at  his  option,  a  right  against  either  the  Employer 
or  the  Contractor  for  damage  incurred  by  him  through  the  Contractor's 
acts  or  omissions.  He  cannot,  of  course,  recover  against  Loth,  though 
li.  may.  should  be  think  it  advisable,  bring  an  action  against  them 
jointly. 

It  is  provided  in  clause  10  (p.  67,  below)  that  the  Contractor  is 
to  insure  the  works  in  the  joint  nam.-  of  nimseli  and  the  Employer. 

The  Electrical  Engineers'  dans,-  dealing  with  this  point  [App.  1.. 
<-l.  20,  p.  84]  i-  verj  much  more  detailed,  but  in  substance  does  not 
vary  from  the  clause  suggested  here.  It  contains  a  special  provision 
that  the  Contractor  shall  not  be  liable  for  loss  ot  profits  or  loss  oi  con- 
tracts which  the  Employer  might  have  obtained.  It  is  submitted  that, 
although  such  claim  might  be  substantiated  by  an  Employer  in  b  case 
where  the  works  as  a  whole  are  not  completed  in  time,  or  are  in  any 
way  detective,  yet  they  arc  too  remote  to  be  held  good  where  the  question 
is  one  merely  of  accident  during  the  progress  of  the  works.  And  they 
could  not  be  claimed  in  any  case  under  a  contract  in  which  specific  pro 
vision  is  made  that  the  Contractor  should  pay  a  definite  sum  as  liquid- 
ated damages  if  he  fails  satisfactorily  to  complete  the  work.  It  appears, 
therefore,  unnecessary  to  insert  tic-  paragraph  as  it  there  appears. 

A  variant  of  the  clause  used  by  the  London  County  Council  is.  it 
is  suggested,  unduly  favourable  to  the  Employer.  It  reads  as  follows:  — 

"  From  the  time  that  the  work  is  commenced,  and  until  the  same 
is  taken  over  by  the  Council,  the  Contractor  shall  he  responsible  for 
everything  connected  with  the  work,  and  for  any  injury  sustained  by 
the  same  or  anything  connected  therewith,  from  whatever  cause  arising, 
notwithstanding  any  payment  that  may  have  been  made  on  account. 
and  he  shall  at  his  own  cost  make  good  all  such  injuries:  and  the  Con- 
tractor shall  he  held  liable  for,  and  shall  indemnify  tin-  Council  from 
and  against,  all  loss,  damage'  costs,  charges,  and  expenses,  by  reason 
or  in  consequence  of  any  injury  to  property  or  persons  through  his 
operations,  and   from   all  claims  by  third   parties  on   account   of  such 

matt 

•  The  council  shall  have  full  power  in  its  absolute  discretion  to 

defend  or  compromise  any  action  or  proceeding  brought  against  it  by 

•:  or  arising  out  of  the  execution  of  the  work,  or  in  connection 

with,  without  prejudice  to  the  obligations  of  the  Contractor  under 

Contract  to  indemnify  the  Council  against  auch  action  or  pro 

ing,  and  the  Contractor  shall  he  liable  to  repay  to  the  Council  any  sums 

paid  by  it  in  any  such  action  or  proceeding,  or  in  pursuance  of  anj  such 

compromi 
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Government  contracts  arc  in  a  special  position  as  regards  claims 

by  third  parties,  ;ind  the  clause  in  use  by  the  War  Office  is  not  adapted 
lor  private  firms. 

Another  variant,  found  in  the  conditions  of  sonic  of  the  railway 
companies,  reads  as  follows:  — 

The  Contractors  shall  guarantee  the  Company  harmless  against 
all  accidents,  damages,  claims  and  losses  which  may  occur,  or  he  in- 
curred or  claimed,  by  reason  of  the  execution  of  the  works,  or  the  use 
of  any  plant  or  other  appliances  necessary  therefor,  or  from  inefficient 
workmanship  or  any  other  cause  which  in  the  opinion  of  the  Engineer 
shall  have  been  within  the  control  of  the  Contractors,  and  the  responsi- 
bility of  the  Contractors  is  to  lie  complete  and  absolute,  notwithstanding 
any  instructions  which  have  or  have  not  been  given  by  the  Engineer  in 
reference  to  the  matter  in  connection  with  which  such  accidents,  dam- 
ages, claims  or  losses  have  occurred,  been  incurred,  or  claimed,  and  in 
the  event  of  the  Company  discharging  any  such  damages,  claims  and 
losses,  by  reason  of  the  Contractors'  default,  the  Company  may  deduct 
the  amount  of  such  disbursement  from  any  moneys  then  due,  or  which 
may  become  due  to  the  Contractors,  or  may  otherwise  recover  such 
amount  from  the  Contractors.  " 

This,  it  will  be  noted,  makes  the  Engineer  the  judge  whether  the 
cause  of  any  accident  or  damage  is  or  is  not  within  the  Contractor's  con- 
trol. A  general  discussion  on  the  questions  which  an  Engineer  should 
be  empowered  to  decide  himself  will  be  found  in  the  notes  to  the  arbi- 
tration clause  [clause  40,  p.  67,  below],  but  this  is  not,  it  is  sub- 
mitted, one  of  those  which  a  Contractor  will  willingly  consent  to  leave 
to  his  unfettered  discretion.  In  other  ways,  also,  the  wording  of  the 
clause  is  vague  and  undesirable. 

'26.  Patent  rights.—  The  prices  stated  in  the  Tender  are  to 
include  the  use  of  all  patent  rights  and  payment  of  all  patent 
royalties  (if  any),  and  the  Contractor  shall  indemnify  the 
Employer  against  all  claims  at  any  time  made  against  him  in 
respect  of  such  rights  or  royalties.  The  Contractor  shall  at 
his  own  cost  procure  for  and  on  behalf  of  the  Employer  all  such 
licences  to  use  patents  or  assignments  of  patent  rights  as  may 
be  necessary.  In  the  event  of  the  Contractor  failing  to  procure 
such  licences  the  Employer  may  himself  procure  them  and 
any  sums  paid  for  such  purposes  by  the  Employer  may  be 
deducted  by  him  from  any  moneys  due  or  which  become  due  to 
tin1  Contractor. 

The  position  of  the  Contractor  who  is  required  under  the  contract 
to  provide  a  patented  article  on  which  royalties  are  payable  is  compara- 
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tively  simple,  since  he  can  ascertain  this  fact  before  tendering  and,  d 
sary,  allow  for  it  in  his  tender.     But  that  ol  a  <  Sontractor  who  pro- 
vides an  article  which  turns  out  to  be  an  infringement  of  ;i  patent  is  not 
so  dear.      He  is  bound  to  provide  the  article  in  order  to  comply  with  the 

terms  oi  the  contract,  and  it  he  does  so  provide  it  he  is  liable  to  he  sued 
tor  infringement  ol  the  patent.  But  it  more  closerj  Looked  into  the 
position  is  not  anomalous  as  ;lt  first  sight  it  appears.  It  the  machine, 
oi-  apparatus,  or  method,  set  out  in  the  contract  specification  is  an  La- 
ment oi  a  patent  right,  then  the  contract,  in  so  far  as  it  prescribes 

the   use   oi   such   a    machine,   etc.,    is   unlawful,   and   cannot    he  enforced 

either  h\  or  against  the  Contractor.  This,  however,  is  not  a  contingency 
Likely  to  arise,  since  it  is  much  more  usual  for  an  Engineer  simply  to 
specify  the  results  which  he  wishes  to  obtain,  Leaving  the  Contractor 

1,,   tender  the   form   of  machine   best    suited   to  fulfil   these.      If  this  is  a 

patented  article,  it  is  for  the  Contractor  to  make  proper  arrangements 
with  the  patentee  for  it--  use.    And  there  is  nothing  unreasonable  in  this. 

The  Electrical  Engineers'  clause  [App.  I.,  el.  7,  p.  78]  is  sub- 
stantially the  same  as  that  suggested  hoe,  but  it  is  set  out  in  more 
detail.  It  contains,  in  addition,  a  provision  that  an\  action  brought 
against  the  Employer  shall  he  defended  by  the  Contractor,  with  the 
former's  assistance  it  aecessary,  and  the  Contractor  shall  pay  all  the 
expenses  thereof.  This  is,  it  is  submitted,  a  necessary  inference  of  the 
clause  here  suggested,  and  it  is  unnecessary  to  make  separate  provision 
for  it.  Except,  however,  that  all  provisions  which  are  not  ahsolutely 
necessary  afford  opportunity  for  discussion,  and  possibly  dispute,  there 
iv  no  harm  in  inserting  this  one  if  either  puts  wishes  it. 

The  form  used  by  the  London  County  Council  is,  in  a  sense,  more 
Logical  than  either  the  model  clause  above  or  that  of  the  Electrical  Engi- 
neers, since  it  categorically  forbids  the  Contractor  to  supply,  use,  oi 
manufacture  anj  article  which  is  an  infringement  of  any  patent  right. 
This  is  simple,  hut  obviously  may  cut  out  many  valuable  inventions 
which  may  he  used  upon  payment  of  royalties,  which,  as  has  been  said. 
can  easily  lie  provided  for  in  the  tender. 

No  material  variations  from  the  above  tonus  are  found  in  the  general 
mn  of  conditions. 

27.  Watching  and  Lighting.  The  Contractor  shall  pro- 
vide -well  watching,  lighting  and  temporary  work  as  may  be 
required  for  tin-  protection  or  accommodation  of  the  public 
or  hi-  own  men  (lining'  tin-  carrying  out  «>1  tin-  works.  In 
th,.  event  of  the  Employer  providing'  watchmen  for  the  Con- 
tractor ut  \\\<  requesl  or  expense,  tin-  Employer  will  nol  l><- 
responsible  for  any  act  or  default  of  such  watchmen. 

This  clause  i-.  self -explanatory  and  requires  no  comment. 

It  may,  however,  be  noted  again  that  this  provides,  as  it  can  onlj 
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provide,  for  the  relations  between  the  Employer  and  the  Contractor: 
it  does  not,  and  cannot,  affect  the  right*  of  the  public,  who  are  not 
concerned  in  the  case  of  accidents  or  mishaps  with  the  question  whether 
a  watchman  is  the  servant  of  the  Employer  or  the  Contractor. 

The  clause  is  a  useful  one,  and  the  form  here'  suggested  differs 
slightly  from  thai  proposed  by  the  Electrical  Engineers  [App.  I.,  cl.  0, 
p.  7(.)  | ,  in  that  it  makes  provision  for  the  Company  supplying  watchmen 
— an  event  which  is  quite  probable  in  many  contracts — and  settles 
beforehand  a  dispute  which  is  likely  enough  to  arise  on  the  question  of 
responsibility  for  them. 

In  many  sets  of  general  conditions  this  clause  does  not  appear, 
and  it  is  not  likely  that  its  absence  will  lead  to  any  very  serious  trouble. 
It  is,  nevertheless,  advisable  to  insert  it  unless  some  special  objection  is 
raised  on  either  side. 

28.  Work  to  be  delivered  up  complete. — The  Contractor 
shall,  at  the  conclusion  of  the  works,  deliver  up  the  whole  in 
a.  perfect,  clean,  complete  and  uninjured  state,  according  to 
the  intent  and  meanings  of  the  Drawing's,  Specifications. 
Schedule  of  Measurements,  and  these  several  Conditions  and 
Regulations  and  to  the  entire  satisfaction  of  the  Engineer. 

A  clause  in  something  of  this  shape  has  become  so  usual  in  contract 
conditions  that  a  Contractor  might  perhaps  be  excused  if  in  its  absence 
he  believed  that  in  some  obscure  way  the  control  to  be  exercised  by  the 
Engineer  was  relaxed.  Except  possibly  for  the  cleanliness,  however — 
and  this  might  be  said  to  be  covered  by  "perfect  completion" — the 
clause  is  a  resume  of  others  and  adds  nothing  to  the  obligations  of  the 
Contractor  as  implied  by  law  or  imposed  on  him  in  earlier  clauses. 

"  Completion  "  in  law  is  a  question  of  fact,  and  where  a  work  must 
be  "  complete  "  before  any  payment  is  made  according  to  the  contract, 
then  it  is  essential  that  all  the  stipulations  of  the  contract  should  be 
carried  out,  and  a  Contractor  cannot  recover  payment  because  the  work 
is  "  sufficiently  "  or  "  substantially  "  complete. 

The  entire  satisfaction  of  the  Engineer  is  a  condition  precedent  to 
payment,  since,  until  he  is  satisfied,  he  will  not  grant  a  final  certificate, 
and  by  clause  35  below  no  payments  will  be  made  except  on  the  certi- 
ficate of  the  Engineer.  In  addition,  the  work  is  held  to  be  complete, 
under  clause  20,  only  on  delivery  by  the  Engineer  of  the  taking-over 
certificate  and  from  the  date  given  in  that  certificate. 

The  Electrical  Engineers'  model  clauses  do  not  contain  a  clause 
specifically  providing  for  delivery  in  a  complete  state,  but  the  obligation, 
as  has  been  said,  if  ii  cannot  be  inferred  from  other  clauses,  will  be  im- 
plied by  law.     Its  omission,  however,  is  regrettable.     In  the  majority 

E.C.  4 
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clans.-  substantially  similar  to  that    here   suggested   ia 
found. 

29.  Taking  over  work  and  completion  of  Contract. — 
When  the  work  throughout  has  been  found  to  comply  with  the 
specified  requirements  and  the  Contractor's  guarantees  and  to 
be  complete  in  every  way  to  the  satisfaction  of  the  Engineer, 
and  when  the  tests  on  completion,  if  any,  under  clause  17 
have  been  carried  out,  the  Engineer  shall  issue  a  taking-over 
certificate.  This  certificate  shall,  however,  be  issued  without 
prejudice  to  any  defects  or  faults  which  may  appear  later  on 
in  the  period  of  working  within  the  time  of  maintenance.  The 
works  shall  be  held  to  be  completed,  and  shall  be  taken  over 
only  as  from  the  date  certified  by  the  Engineer  in  such  certifi- 
cate as  that  on  which  they  were  complete  within  the  meaning  of 
this  clause,  bul  the  Contracl  shall  not  be  held  to  he  fulfilled 
until  the  expiration  of  the  above-mentioned  period  for 
upholding  and  maintaining  the  work,  and  until  it  shall  have 
been  also  certified,  in  writing,  by  the  Engineer  that  the  same 
has  been  duly  upheld  and  maintained  as  above  provided  for. 

Th>-  giving  of  a  certificate  is  one  of  the  most  important  duties  which 
the  Engineer  has  to  perform,  and  his  position  in  regard  to  it  is  not  an 
entirely  simple  one.  He  is  first,  of  course,  the  servant  of  his  Employer, 
whose  interests  his  dutj  it  is  to  protect,  but  he  is  also  in  the  position  of 
a  quasi-arbitrator  standing  between  the  Contractor  and  the  Employer 
and,  to  a  certain  extent,  weighing  their  respective  claims.  He  is  not 
an  arbitrator  in  the  true  sense  of  the  word  in  giving  a  certificate  and 
is  not  hound  to  hear  evidence  or  to  proceed  judicially.  He  has  heen 
described  in  this  capacity  rather  as  a  "  preventer  of  disputes  "  than  an 
adjuster  of  them.  He  is  to  make  use  of  his  practical  knowledge  and  his 
special  skill  and  experience  to  determine  whether  the  work  fulfils  all 
bhe  specified  requirements  and  is  generally  satisfactory.  He  nerd  not 
enquire  of  anybody,  nor  hear  any  argument,  bui  a  refusal  bo  listen  for 
instan,-.  .  to  a  Contractor  who  presented  whal  was,  prima  facie,  a  strong 
might  well  !>.■  regarded  as  evidence  of  bad  faith.  It  should  be 
noted  thai  her.-,  as  in  dan-.-  17,  bhe  provisions  thai  bhe  work  should  be 
I  bo  comply  with  the  specification  and  guarantees,  and 

the  satisfaction  of  bhe  Engineer,  are  nol  independent  provisions, 
and  il  ition  oi  the  Engineer  "  is  the  governing  factor  for  both 

parties,  should  bhe  Engineer  certify  thai  the  work  was  done  bo  his 
satisfaction,  ii  would  not  be  open  bo  the  Employer,  in  answer  to  a  claim 
for  payment .  bo  attempl  to  show  that  in  certain  ways  it  did  nol  conform 
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to  the  specification.  This  may  seem  unreasonable  at  first  sight,  but  is 
not  so  in  reality,  since  both  parties  have  agreed  that  the  Engineer 
should  be  the  judge  in  certain  matters,  and  his  satisfaction  is  an  easier 
thing  to  ascertain,  than  the  correspondence  of  the  work  to  the  specifics 
tion  in  every  minute  particular.  The  "  taking-over  "  certificate  is  here 
advisably  not  described  as  a  "  final  "  certificate,  since  its  issue  does  not 
conclude  the  Contractor's  liability,  which  extends  until  the  end  of  the 
period  of  maintenance.  It  is  essential  that  a  date  should  be  defined  as 
that  on  which  the  works  are  complete,  since  it  is  from  this  date  that,  the 
period  of  maintenance  runs.  But  this  date  should  be  the  date  on  which, 
in  the  Engineer's  opinion,  the  work  is  complete  from  the  practical  point 
of  view,  and  not  the  date  of  the  actual  issue  of  the  certificate,  since  this 
may  well  be  delayed  inadvertently  or  for  some  cause  for  which  the  Con- 
tractor is  in  no  way  responsible. 

The  ultimate  certificate  to  be  given  by  the  Engineer  is  given  when 
the  period  of  maintenance  has  expired — that  is,  broadly  speaking,  when 
for  twelve  months  the  work  has  stood  satisfactorily  the  test  of  ordinary 
commercial  use. 

It  is  provided  by  clause  38  below  that  the  Engineer's  certificate 
shall  not  relieve  the  Contractor  from  liability  for  faulty  work  or  the  use 
of  improper  materials,  and  also  that  the  Contractor's  receipt  for  the 
final  balance  relieves  the  Employer  from  all  claims. 

The  first  half  of  the  clause  issued  by  the  Electrical  Engineers 
[App.  T.,  cl.  33,  p.  90]  is  simpler  than  that  suggested  here,  but  it  is 
submitted  that  the  simplicity  is  perhaps  obtained  at  the  expense  of 
clearness.  In  addition,  some  of  the  matters  dealt  with  in  the  above 
clause  are  dealt  with  separately  in  the  Electrical  Engineers'  clauses. 
Nevertheless,  the  clause,  as  it  stands,  is  hardly  satisfactory.  No  date 
is  given  for  the  actual  taking  over,  but  it  is  implied  that  this  shall  be 
the  date  of  the  certificate  and,  although  provision  is  made  that  this 
shall  not  he  unreasonably  withheld,  such  date  is  not  a  satisfactory 
one  for  the  reasons  given  above.  The  second  half  of  the  clause  seems 
pregnant  with  matter  for  disputes,  and  it  would  really  seem  better 
not  to  provide  in  advance  for  contingencies  which  are  hardly  likely 
to  arise  given  reasonable  good  faith  and  mutual  understanding  on 
either  side. 

The  notes  on  clause  17,  "  Tests  on  Completion  "  (p.  28  above)  may 
be  read  in  connection  with  these,  on  this  point. 

A  variant  used  by  the  London  County  Council  may  be  taken  as  the 
most  usual  form  in  which  provision  is  made  for  the  matters  dealt  with. 
The  suggested  model  form  is,  it  is  submitted,  in  certain  ways  an  im- 
provement on  that  most  frequently  in  use  and  should  meet  all  reason- 
able requirements.     The  London  County  Council  form  is  as  follow-: 

When  the  Contractor  has  supplied,  delivered,  erected  and  com- 
pleted the  work  the  Chief  Officer  shall,  if  the  work'  throughout  has  been 
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found  to  comply  with  the  Drawings  and  Schedules,  and  to  pass  the 
prescribed  tests,  issue  a  taking-over  certifici 

This  certificate  shall,  however,  be  issued  without  prejudice  to  an. 
defects  or  faults  which  may  appear  later  on  in  the  working  within  the 
period  oi  maintenance.  The  work  shall  be  held  to  be  completed  and 
shall  be  taken  over  onlj  on  the  delivery  i>\  the  Chief  <  >fficer  of  the  certi- 
ite  above  mentioned,  but  the  Contract  -hall  not  be  held  to  be  fulfilled 
until  the  expiration  oi  the  above-mentioned  period  for  upholding  and 
maintaining  the  work,  and  until  it  shall  have  bet  o  also  certified  in 
writing  by  the  Chief  Officer  that  the  same  has  been  duly  upheld  and 
maintained  as  above  provided  for." 

The  first  pan  <>i  this  has  been  dealt  with  in  the  aotes  to  clause  17 
above.  The  clause  now  in  question  is  in  very  similar  terms  to  the  second 
half  except  as  to  the  date  oi  completion— a  matter  which  has  been 
already  dealt  with. 

Another  form  of  this  clause  sometimes  met  with  is  as  follows:  — 

Tlie  Company  shall  not  take  over  the  works  until  they  have  been 

completed  to  the  satisfaction  oi  the  Engineer,  hut  the  Company  shall 

have  the  right  of  using  the  works  at  the  risk  of  the  Contractors  from  the 

time  of  its  readiness  tor  use  to  the  date  of  its  satisfactory  completion." 

This  is  too  cursory  to  he  really  satisfactory  to  either  part}  to  the 
contract,  and  should  not   he  adopted. 

")i».  Maintenance. — The  Contractor  by  signing  these 
presents  binds  himself  to  maintain  and  uphold  the  whole  of 
the  works  (notwithstanding  the  use  thereof  by  the  Employer 
or  any  person  or  persons  on  his  behalf)  in  good,  sound  and 
perfect  working  order  and  condition  for  a  period  of  twelve 
months  from  the  dale  at  which  such  works  shall  be  taken  over 
liv  the  Employer  and  to  be  responsible  for  and  make  good, 
replace  and  repair  all  defects,  faults  or  imperfections  in  the 
same  due  to  defective  material,  workmanship  or  design  when 
called  upon  i"  do  so  by  the  Engineer,  who  shall  stale  in  writing 
in  what  respeel  any  portion  is  defective. 

If  the  Contractor  fails  i<>  remedy  any  such  defects  within 
such  time  as  he  is  called  upon  l>v  the  Engineer  so  to  di>,  the 
Employer  shall  be  al  liberty  to  do  so  at  the  Contractor  s  risk 
and  expense  and  without  prejudice  to  any  other  righsl  he  may 
have  againsl  the  Contractor  in  respect  of  such  defect-. 

In  case  any  portions  of  the  work  have  to  be  renewed, 
replaced  or  repaired  by  the  Contractor  under  this  clause,  such 
renewed,  replaced  or  repaired  work  shall  be  subjed  to  all  the 
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conditions  of  this  clause  for  a  furl  her  period  of  twelve  months 
from  the  date  of  the  completion  of  such  renewal,  replacement 
or  repair. 

Should  the  whole  or  any  portion  of  the  work  have  to  be 
renewed,  replaced  or  repaired  under  the  provisions  of  this 
clause,  the  Employer  shall  be  at  liberty,  if  in  the  opinion  of 
the  Engineer  it  is  necessary  or  advisable  so  to  do,  to  make  use 
of  such  work  in  the  most  beneficial  manner  possible  until  such 
time  as  the  Contractor  has  replaced,  renewed  or  repaired  such 
work,  and  the  Contractor  shall  make  good  to  the  Employer 
any  expense  to  which  he  may  be  put  by  reason  of  the  increased 
cost  of  using  such  defective  work. 

However  thorough  the  tests  to  which  works  are  put  "on  comple- 
tion," it  is  obviously  impossible  to  ascertain  whether  they  will  answer 
iu  all  ways  the  purpose  for  which  they  are  designed  without  a  much 
more  protracted  trial.  Hence  the  necessity  for  a  maintenance  clause 
in  all  contracts  of  any  importance.  Such  a  clause  is  to  be  distinguished 
from  a  clause  imposing  a  general  liability  on  the  Contractor  to  repair, 
and,  on  the  other  hand,  from  one  which  provides  only  that  he  shall  make 
good  all  defects  which  become  apparent  during  the  named  period.  Under 
the  former  the  Contractor  would  be  liable  to  keep  the  works  in  repair 
in  spite  of  accidents,  and  probably  also  for  the  loss  due  to  stoppage  while 
repairs  were  being  carried  out.  Under  the  second  there  would  be  no 
liability  to  keep  the  works  generally  in  repair,  but  merely  to  remedy 
particular  defects  when  called  upon.  The  clause  as  drafted  here  is 
intended  to  steer  a  middle  course  between  these  two.  The  Contractor 
has  to  keep  the  whole  of  the  works  executed  in  general  good  order  and 
condition  for  the  period  of  maintenance — that  is,  he  must  see  that  they 
are  capable1  of  continuous  work  up  to  the  standard  of  the  tests,  and  he  is 
liable  to  make  good  defects  which  appear  if  these  are  due  to  defective 
material,  workmanship  or  design.  He  is,  of  course,  not  responsible 
for  the  original  design  of  the  plant  as  a  whole,  but  under  clause  6  he 
is  bound  to  examine  it,  and  is  held  to  have  concurred  as  a  practical 
tradesman  in  the  methods  adopted.  Any  new  work  or  repairs  which 
the  Contractor  has  to  carry  out  must  naturally  be  subject  to  the  same 
test  of  efficiency  as  the  original  work,  and  the  Employer  must,  of  course, 
be  allowed  to  use  the  works  as  well  as  he  is  able  without  affecting  the 
Contractor's  liability. 

The  date  from  which  the  maintenance  period  is  to  be  reckoned  is 
the  date  on  which  the  works  are  "  taken  over  '*  by  the  Employer,  and 
this  is  defined  in  clause  29  above.  The  clause  above  suggested  differs 
from  that  recommended  by  the  Electrical  Engineers  [App.  L,  el.  35, 
p    91 1   in  two  particulars.     Neither  is  of  very  great  importance.     The 
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Electrical  Engineers'  clause  allows  a  period  ol  six  months  only  for  the 
maintenance  of  replaced  work  unless  the  defecl  becomes  apparent 
within  Less  than  six  months  <>)  the  date  of  taking  over.  There  seems  no 
very  good  reason  why  the  period  should  not  be  the  same  for  replaced 
as  for  original  work,  but  it  may  well  be  mad.-  a  matter  of  arrangement 
between  the  parties. 

The  second  and  more  important  point  is  that  the  Electrical  Engi- 
neers' clause  provides  that  the  Employe!  may,  it  the  replacements  are 
such  as  may  affect  the  efficiency  ol  the  plant,  require  the  Contractor  to 

ry   out    "tests  on   completion  "   within   a   month   of  the   renewal,   and 

if  the  results  of  such  tests  are  satisfactory  the  expense  is  to  he  borne 
h\  the  Employer.  Setting  aside  the  assumption— which,  it  is  submitted, 
is  an  undesirable  one — that  it  is  the  Contractor's  business,  and  not  the 
Employer's,  to  carrj  out  tests,  it  is  difficult  to  see  why  the  Employer 

•mould  !>.•  put  to  extra  expense  <>n  account  of  a  natural  desire  to  ascer- 
tain whether  renewals  or  repairs  rendered  necessary  by  the  Contractor  - 

:lt   have  lieeii  properly  carried  out. 

Til.-  maintenance  clause  used  in  some  of  the  contracts  of  the  London 
County  Council  does  not  ditto  essentially  from  that  here  suggested. 
It  contains  a  provision  that  all  defective  parts  should  he  dismantled  and 
[.placed  within  three  days,  which  is  unnecessary,  and  might  he  incon- 
tinent to  both  parties.  It  also  definitely  exempts  the  Contractor  from 
liability  for  "  fair  wear  and  tear,"  leaving  the  definition  of  this  phrase 
t,,  the  Chief  Officer.  This  is  surplusage,  since  the  Contractor  is  not 
responsible  for  defects  unless  they  are  due  to  faulty  workmanship, 
material,  or  design,  hut  if  a  Contractor  insists  on  its  Inclusion  it  cannot, 
probably  .  do  any  harm. 

Another  variant,  used  by  the  War  Office,  makes  the  Contracto] 
responsible  for  all  defects  from  whatever  cause  arising  for  three  month-, 
and  for  a  subsequent  period  of  nine  months  responsible  for  defects 
clearly  traceable  to  inferioi  material  or  defective  design."  The  first 
provision  is  unfair  to  the  Contractor,  and  the  second  is  slightly 
ambiguous. 

A  still  further  variation  ot  the  clause  sometimes  in  use.  which 
may  l.e  taken  to  represent  the  Employer's  claim  at  its  highest,  is  as 
follows  :  — 

The  ( Jontractor  shall  guarantee  the  soundness  of  all  the  work,  and 
Bhall  at  his  own  cost  and  charge  keep  the  same  in  c<>od  and  efficient 
order,  repair  and  condition  until  the  certificate  tot  final  payment  shall 

he  given  by  tile  Kl)  ci  llec  •!' ,  wllel)  tile  Work  shall  he  deemed  to  he  Com- 
pleted, and  he  shall  at  all  times  during  the  period  of  maintenance  as 
herein  provided  for.  upon  the  order  in  writing  from  tie-  Engineer  so  to 
do,  and  to  tie-  complete  satisfaction  of  the  Engineer,  immediately 
hi.  restore,  or  make  good  any  defects,  together  with  any  damage 
alting  therefrom,  which  may  appear  in  the  work. 
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"  If  such  defects  and  resulting  damage  (if  any)  be  not  repaired, 
restored,  or  made  good  within  seven  days  after  the  order  to  d<  so  has 
been  given  by  the  Engineer,  the  Company  may  proceed  to  execute  the 
work  which  the  Contractor  has  neglected  to  perform  in  such  a  manner 
as  to  them  may  seem  advisable  and  expedient,  and  may  reimburse  them- 
selves for  any  expenses  thereby  incurred  out  of  any  money  due  or  becom- 
ing due  to  the  Contractor  or  recover  the  same  from  the  Contractor  by 
action  at  law. 

Provided  always  that  if  the  Contractor  shall  satisfy  the  Engineer 
that  the  defect  and  resulting  damage  were  caused  by  improper  use  or 
gross  negligence  on  the  part  of  the  Company  or  their  servants  or  arose 
from  some  ascertained  cause  other  than  defect  in  construction,  or  faulty 
or  inferior  workmanship  or  materials,  or  from  circumstances  beyond  the 
control  of  the  Contractor,  and  the  Engineer  shall  so  certify,  then  the  cost 
of  making  good  shall  be  borne  by  the  Company." 

Probably  no  Contractor  would  now  accept  the  clause  in  this  form, 
and  there  is  no  particular  reason  why  he  should. 

31.  Site  to  be  left  clean. — When  the  work  is  completed 
the  Contractor  shall  remove  all  rubbish  and  debris,  unused 
material,  temporary  erections  and  plant,  and  shall  leave  the 
site  of  the  work  and  the  adjoining  ground  absolutely  clear. 

This  clause  speaks  for  itself  and  requires  no  explanation.  It  is 
not  an  essential  clause,  and  does  not  appear  either  in  the  conditions 
issued  by  the  Electrical  Engineers  or  those  of  the  London  County 
Council.  It  is  nevertheless  occasionally  useful,  and  is  therefore  included 
here  for  the  sake  of  completeness. 

In  the  conditions  used  by  the  War  Office  for  some  contracts  it 
appears  in  the  following  rather  curious  form  :  — 

At  the  conclusion  of  the  work  .  .  .  the  Contractor  shall,  at  his 
own  expense,  remove  off  the  War  Department  premises  any  rubbish 
that  may  have  arisen  from  the  execution  of  the  works,  and  shall,  at  the 
like  expense,  clear  off  nails,  remove  into  store,  and  stack  away  all  old 
materials  remaining  after  the  execution  of  the  Contract,  which  old 
materials  are  hereby  declared  to  be  the  property  of  the  Secretary  of  State 
for  War. " 

"  Old  materials  "  is  a  vague  term,  and  the  attempt  to  define  it  might 
well  lead  to  disputes.  Nor  does  there  seem  to  be  any  particular  reason 
why  all  "  old  materials,"  whatever  they  may  be,  should  in  all  cases 
become  the  property  of  the  Employer.  This  form,  therefore,  cannot 
be  recommended. 

In  the  majority  of  contracts  this  clause  does  not  appear,  although 
the  obligation  imposed  by  its  terms  on  the  Contractor  can  be  gathered 
int'eivntially  from  other  clauses  [see,  lor  instance,  clause  28,  p.  49]'. 
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above],  and  in  all  probability  a  Contractor,  even  in  the  absence  of  any 
ial  provision,  is  bound  to  remove  debris,  etc.,  and  leave  fche  site  clear 
and  tree  from  rubbish. 

32.  Bankruptcy  of  Contractor  and  failure  to  carry  "til 
work. — In  the  event  of  the  Contractor  becoming  bankrupl  or 
insolvent,  or  being  a  Corporatioo  commence  to  be  wound  up 
or  carry  od  its  business  under  a  Receiver  for  the  benefit  of  its 
creditors  or  any  of  them  or  become  incapable  from  any  cause 
whatever  of  carrying  out  the  work,  any  such  Receiver  or  any 
person  in  whom  by  law  the  Contract  shall  become  vested  shall 
forthwith  give  notice  to  the  Employer  <>i'  the  fact  that  the 
Contract  has  become  vested  in  him  and  shall  take  all  reason- 
able steps  to  prevent  any  stoppage  of  the  works.  Such 
Receiver  or  other  person  as  aforesaid  shall  have  the  option  of 
carrying  out  the  Contract  for  the  period  of  one  month  from 
the  date  when  the  Contract  becomes  so  vested  in  him.  In  the 
event  of  the  works  being  stopped  this  option  shall  be  open  to 
him  for  the  period  of  fourteen  day-  only.  In  the  event  of  such 
Receiver  or  other  person  not  electing  to  carry  out  the  contract, 
the  Employer  -hall  he  entitled  to  apply  such  money-  as  may  he 
due  to  the  Contractor  at  the  time  of  his  bankruptcy,  insolvency 
or  inability,  or  as  may  become  due  to  him  at  any  time  there- 
after, to  the  payment  of  the  person  who  may  he  selected  by 
the  Engineer  for  the  purpose  of  completing  the  work-. 
including  all  additional  cost  incurred  in  completing  the 
Contracl  through  the  failure  of  the  Contractor,  and  that 
with<. ut  prejudice  to  any  claim  for  damages  the  Employer  may 
have  againsl  the  Contractor  for  the  latter's  failure  to  complete 
the  Contract. 

Tin-  relations  arising  on  the  bankruptcy  of  a  Contracts]  during  fche 
I  of  ;i  contract  are  complicated,  and  main  attempts  are  made 
bo  provide  the  greatest  possible  protection  to  the  Employer  without  pre- 
judicing tli.'  rig]  ■  bher  creditors  <>t  the  Contractor  and  so  possibly 
coming  into  conflict  with  the  Bankruptcy  Act      The  above  clause  i-  one 
•  Midi  attempts.     Under  fche  Bankruptcy  Art  ,,t    1883,  a  bankrupt's 
contracts  become  vested  in  his  trustee  unless  they  have  been  determined 
before  fche  date  of  the  receiving  order.     And  such  determination  must  be 
by  a  m.thod  whi.-h  tails  miller  the  definition  ol  a  protected  transaction 
in  the  Act.    Tin-  i-  assuming  that  fche  contract  i-  n<>t  a     personal  "  on. 
!  it  i<  imagined  the  th<  C  lurts  will  not  probably  hold  a  contract  with 
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a  limited  company  or  a  firm  of  contractors  to  be  "  personal,"  although, 
as  is  pointed  out  in  the  notes  bo  clause  14  (p.  23,  above),  the  point 
is  an  arguable  one. 

In  law  the  trustee  in  bankruptcy  can  disclaim  a  contract  within 
twelve  months  alter  his  appointment  unless  the  other  party  to  the  Con 
tract  serves  him  with  notice  to  elect  what  course  he  is  prepared  to  take, 
in  which  case,  if  he  does  not  disclaim  the  contract  within  twenty-eight 
davs,  h.'  will  lie  deemed  to  have  adopted  it,  and  will  thereby  become 
liable  to  the  duties  and  take  over  the  rights  of  the  original  Contractor. 
The  Employer  cannot  rely  on  this  clause  being  sufficient  notice  to  the 
receiver  or  trustee  in  bankruptcy,  and  should  at  once  take  steps  to  sei\<- 
a  notice  on  him.  Should  the  trustee  disclaim,  the  contract  is  legally  at 
an  end,  and  the  Employer  cannot  therefore  take  advantage  of  any  pro- 
visions in  it  which  assist  him.  The  disclaimer,  however,  gives  him  a 
right  to  claim  damages,  and  he  is  entitled  to  keep  the  retention  money 
for  the  purpose  of  completing  the  contract.  The  damages  may  be  set 
off  against  any  money  due  to  the  Contractor  before  the  bankruptcy. 

As  to  the  property  in  materials  on  the  ground  at  the  time  of  the 
bankruptcy,  see  the  notes  to  clause  33  (p.  58,  below). 

It  will  be  seen,  therefore,  that  the  suggested  clause  does  little  more 
than  set  out  the  existing  law,  and  in  this  it  does  not  differ  materially 
from  that  adopted  by  the  Electrical  Engineers  [App.  I.,  cl.  12,  p.  81]. 
The  latter  introduces  a  provision  as  to  further  guarantees,  but  it  is 
doubtful  if  this  could  be  enforced  against  a  trustee  in  bankruptcy,  and 
it  is  better  omitted. 

The  clause  as  it  appears  in  some  of  the  London  County  Council 
contracts  is  as  follows  :  — 

"If  during  the  continuance  of  this  Contract  a  Receiving  Order 
shall  be  made  against  the  Contractor,  or  if  the  Contractor  shall  become 
bankrupt  or  insolvent,  or  shall  compound  with  creditors,  or  (if  a  com- 
pany) shall  resolve  or  be  ordered  to  be  wound  up,  .  .  .  the  Council  may 
by  a  notice  in  writing  under  the  hand  of  the  Clerk  of  the  Council,  given 
or  sent  through  the  post  in  a  registered  letter  addressed  to  the  Con- 
tractor, at  the  Contractor's  usual  or  last  known  place  of  abode  or 
business,  determine  this  Contract  so  far  as  respects  the  performance  of 
the  same  under  the  direction  of  the  Contractor,  but  without  thereby 
affecting  the  obligations,  liabilities,  and  responsibilities  of  the  Con- 
tractor, the  whole  of  which  shall,  unless  otherwise  agreed  in  writing, 
and  except  as  is  otherwise  hereinafter  mentioned,  continue  to  be  in 
force  as  fully,  and  to  the  same  extent  and  for  the  same  period,  as  if  the 
Contract  had  not  been  so  determined,  and  as  if  the  work  subsequently 
executed  had  been  executed  by  or  on  behalf  of  the  Contractor,  and 
without  thereby  creating  any  trust  in  his  favour,  and  may  enter  in  and 
take  possession  of  the  work,  and  of  the  plant,  tools,  and  materials  of 
the  Contractor  on  the  site,  and  use  or  sell,  or  use  and  sell  the  same  as 
the  absolute  property  of  the  Council.      And  all  the  powers  of  the  Chief 
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Officer  with  reaped  to  the  determination  oi  anj  doubts,  disputes  and 
differences,  and  with  respeci  to  the  settlement  oi  the  Contract,  and  the 
determination  of  the  sum  or  sums  or  balance  oi  money  to  be  paid  to  or 

\,-d  from  the  Contractor,  and  otherwise  in  respeci  of  tins  Contract. 
shall  be  and  continue  in  force  with  respect  to  the  same  as  though  Buch 
Contract  had  not  been  determined.  For  all  the  purposes  of  this  Clause, 
and  of  clause  27  hereof,  the  judgmenl  or  certificate  of  the  Chief  Officer 
--hall  he  final  and  conclusive." 

Tlie  clause  is  given  in  lull  because  it  ma\  We  taken  as  typical  <>t 
attempts  which  are  often  made  to  treat  the  bankruptcy  of  a  Contractoi 
-  something  which  affects  the  two  parties  only  to  am  particular  con 
tract,  instead  oi  being  an  incident  aecessitating  a  readjustment  of  the 
relationship  between  the  Contractor  and  all  his  creditors  and  debtors. 
A-  has  been  pointed  out.  the  Employer  has  no  power  to  determine  a 
contract  forthwith  on  the  Contractor's  bankruptcy,  hut  must  wait  until 
the  tin-tee.  acting  in  the  interests  of  all  concerned,  determines  whether 
it  is  lor  th.    genera]  benefit  to  continue  the  work  or  not. 

The  law  on  the  subject  is  complicated,  and  lor  a  fuller  discussion  of 
it  the  reader  i-  referred  to  Hudson  on  Building  Contracts.  Lindley  on 
i    ,ni]i:iii\  Law,  and  Williams  on  Bankruptcy. 

33.  Temporary  buildings,  plant,  etc.— Until  the  final  com- 
pletion of  the  work,  all  temporary  buildings,  staging, 
tramways,  machinery,  plant,  'materials  and  tools,  etc., 
provided  by  the  Contractor  for  the  construction  of  tin-  said 
works  shall,  from  the  time  at  which  they  are  placed  on  the  site 
or  sites  provided  for  the  said  works,  become  and  lie  the 
absolute  property  of  the  Employer  (bul  subject  to  the  use 
thereof  by  the  Contractor,  or  any  other  person  or  persons 
employed  in  his  default).  Bu1  whenever  the  said  works  are 
completed,  the  said  temporary  buildings,  staging,  tramways, 
machinery  and  plant,  etc.,  so  far  as  supplied  by  him.  -hall  be 
forthwith  removed  by  the  Contractor,  and  upon  such  removal 
tin-  same  shall  revert  to  and  become  the  property  ol  the  Con- 
tractor, and  the  Engineer  may  at  any  time  during  the  progress 
of  the  work  order  the  removal  of  any  such  temporary 
buildings,  etc..  as  they  may  consider  unnecessary  for  future 

The  intention  ot  this  clause,  as  oi  all  such  clauses  in  engineering 
contracts,  is  to  prevent  the  trustee  in  bankruptcy  or  execution  creditor 
of  id.'  Contractor  from  claiming  the  materials.  U  is  very  doubtful 
whether  anj  clause  '-an  he  framed  which  will  entirely  effect  this  object, 
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having  regard  to  other  provisions  of  the  contract  imposing  duties  and 
liabilities  on  the  Contractor  with  respect  to  the  materials  (e.g.,  thai 
requiring  the  Contractor  to  remove  surplus  material).  These  other 
provisions  are  essential  to  the  carrying  out  of  the  work  in  the  best  \vayr 
and  therefore  much  more  necessary  than  this,  which  is  really  to  provide 
for  the  unlikely  contingency  of  the  Contractor's  bankruptcy.  Since  the 
clause  in  some  form  is  almost  invariably  inserted  in  general  conditions, 
a.  form  of  it  has  been  given  here.  But  it  is  not  put  forward  with  any 
great  confidence  that  its  provisions  would  be  upheld  in  a  Court  of  law. 
It  is  difficult  to  say  that  the  Contractor,  if  not  the  true  owner,  would  no1 
be  the  "  reputed  owner  "  of  plant  and  materials  used  for  the  work  within 
the  meaning  of  the  Bankruptcy  Act,  and  if  he  were  so  no  arrangement 
between  him  and  the  Employer  could  defeat  the  rights  of  the  trustee  in 
bankruptcy  to  hold  the  property  for  the  benefit  of  all  the  creditors. 

All  forms  of  this  clause  are  subject  to  these  remarks.  There  is  little 
to  choose  between  that  here  suggested  and  the  others.  The  Electrical 
Engineers'  clause  dealing  with  this  subject  is  clause  10  [App.  I.,  p.  83. 
below]  and  is  in  substance  identical. 

The  clause  used  by  the  War  Office  contains  no  provision  even  that 
the  materials  are  to  be  used  solely  for  the  purposes  of  the  contract,  but 
this  would,  it  is  submitted,  be  implied  by  law  in  any  contract. 

34.  Facilities  to  other  Contractors. — The  Employer  may 
from  time  to  time  employ  other  Contractors  or  his  own 
workmen  to  carry  out  work  on  the  site  of  the  Contract,  and 
the  Contractor  shall  from  time  to  time  confer  and  act  with  any 
other  such  Contractors  and  the  Engineer  as  to  the  time  and 
mode  of  proceeding  with  their  respective  works.  They  shall 
give  one  another  facilities  for  carrying  out  their  respective 
works,  and  any  differences  arising  with  reference  thereto  shall 
be  ref erred  to  the  Engineer,  whose  decision  shall  be  final. 

It  is  essential,  of  course,  for  the  proper  carrying  out  of  the  work 
that  the  provisions  of  this  clause  should  be  observed,  but  it  is  hardly 
likely  that  any  serious  dispute  should  arise  over  them.  The  important 
part  of  the  clause  is  that  which  makes  the  Engineer's  decision  final  in 
case  of  disputes,  for  instance,  between  two  Contractors.  Here  the 
clause  differs  from  any  clause  comparable  to  it  in  the  Electrical  Engi- 
neers' conditions  (there  is  no  clause  exactly  corresponding),  where  all 
the  Engineer's  decisions  are  liable  to  be  taken  to  arbitration.  This 
course  is  discussed  in  the  notes  to  clause  41  below. 

In  cases  where  there  is  no  likelihood  of  any  other  Contractor  being 
employed,  there  is,  of  course,  no  necessity  for  this  clause,  and  it  does  not 
appear  in  many  sets  of  conditions.     The  following  detail  clause  is  found 
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occasionally  in  contracts  dealing  with  railway   electrification  and  may 
be  usefully  employed  :  — 

"The  Contractors  shall  afford  all  reasonable  facilities  bo  anj  other 
Contractors  or  men  who  may  be  employed  by  the  Company  to  execute 
any  other  work  in  connection  with  the  contract  works. 

"  Where  the  work  of  the  Company  or  <>i  another  Contractor  is 
required  to  be  connected  up  with  the  contract  works  either  mechanically 
electricalh  in  order  to  complete  the  same  tor  use,  the  Contractoi 
shall  supplj  to  the  Company  all  necessarj  drawings,  Liangs,  and  beru 
plates  which  the  Engineer  may  consider  to  be  required  for  making  such 
connection. " 

35.  Terms  of  payment.  The  contract  price  shall  be  paid 
l»Y  tin-  Employer  to  the  Contractor  on  the  certificate  <»i'  the 
Engineer  as  follows: — On  delivery  paymenl  is  to  lie  made  up 
lo  85  per  cent,  of  the  contract  price.  Ten  per  cent,  additional 
is  to  he  |);ud  .»ii  taking  over,  and  the  remainder  after  the  period 
i,\'  maintenance  has  expired.  No  payments  will  be  made 
excepl  on  the  Certificate  of  the  Engineer.  In  any  case,  all 
materials  delivered  upon  the  ground,  whether  any  instalment 
has  been  paid  upon  the  same  or  not,  shall,  in  the  option  ot  the 
Employer,  become  his  property,  subject  to  payment  for  all 
materials  so  retained.  In  case  for  any  cause  the  Employer  is 
unable  to  lake  delivery  of  any  plant  at  a  time  when  in  the 
^pinion  of  the  Engineer  such  plant  should  be  completed  at  the 
Contractor'-  works-  to  enable  him  to  comply  with  the  contract 
dates  of  completion  and  such  plant  is  actually  ready  for 
delivery  and  has  satisfactorily  passed  nil  tests,  if  any.  under 
the  requirements  of  the  Specification  and  these  Condition-. 
payment  will  he  made  for  such  plant  to  the  Contractor  up  to 
an  amount  equal  to  75  per  cent,  of  the  price  of  such  plant,  ten 
per  ••••lit.  on  actual  delivery,  and  the  remainder  as  above  set 
forth. 

Tli.-  actual  percentages  given  here  have  been  accepted  bj  Contrac 
tors,  hut,  of  course,  arc  a  matter  of  mutual  arrangement.     The  corre- 
sponding figures  suggested  by  the  Electrical  Engineers  an-  so  per  cent 
(,ii  deliver  .  \~>  per  cent,  at  the  expiration  of  one  month  from  the  date  ot 
taking  over,  and  •"»  per  cent,  at  the  expiry  ot  the  period  of  maintenance. 
[See  App.  I..  <1.  21.  p.  85]. 

Paymenl  will  not  he  made  except  on  the  certificate  of  the  Engineer, 
but  it  does  not  follow  from  this  that  the  Engineer's  certificate  is  in  every 

conclusive.     Certain  matters  are.  in    tic    conditions  suggested  in 
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this  work,  Left  to  the  entire  discretion  of  the  Engineer,  while  others  in 
the  case  of  dispute  fall  to  be  decided  by  an  outside  arbitrator.  The 
decision  as  to  the  total  amount  payable  to  the  Contractor  in  certain 
cases  is  among  these  Latter  questions.  Nor  are  certificates  given  during 
the  progress  of  the  work  conclusive  as  to  the  final  amount  due  to  the 
Contractor-  they  may  be  varied  by  the  Engineer  from  time  to  time  [see 
clause  36,  p.  82,  below],  and  do  not  debar  the  Employer  from  showing 
that  they  are  not  correct  either  as  to  quality  or  value  of  the  work  done. 
But  a  final  certificate — the  certificate  given  after  the  period  of  main- 
tenance has  expired  and  on  which  the  Contractor  obtains  his  final  pay- 
ment — is,  in  the  absence  of  certain  unusual  circumstances,  binding  on 
both  parties  to  a  greater  extent.  The  Engineer  cannot  alter  it,  nor  can 
the  Employer  go  behind  it  or  refuse  to  be  bound  by  it,  unless  he  can 
show  that  it  has  been  given  fraudulently  or  in  respect  of  matters  on 
which  tfie  Engineer  had  no  power  to  certify.  It  is  unnecessary  here  to 
go  into  the  question  of  how  far  the  Courts  will  review  the  decision  given 
by  an  Engineer,  acting  as  quasi-arbitrator,  in  giving  his  final  certificate, 
since,"  if  the  Contractor  disputes  it,  the  dispute  is  one  which,  if  noi 
settled,  must  go  to  arbitration. 

The  ElectricaLJEngineers'  clause,  as  has  been  said,  does  not  greatly 
differ  from  that  given  here.  It  contains  a  provision  ;is  to  the  payments, 
after  flic  85  per  cent,  has  been  paid,  not  being  held  back  on  account  of 
minor  defects  in  the  plant.  But  this  is  a  matter  which  the  Engineer 
and  Contractor  should  be  able  to  settle  without  special  provision  being 
made  for  it,  and  if  they  do  not  they  are  as  likely  to  differ  over  the  meaning 
of  "  minor  defects  "  as  over  the  non-payment  of  the  instalment,  and  the 
provision  fulfils  no  useful  purpose.  The  Electrical  Engineers'  clause 
also  gives  80  per  cent,  of  the  price  as  the  amount  which  the  Employer 
shall  pay  on  plant  of  which  he  is  unable  to  take  delivery  when  it  is  re;id\ 
in  the  terms  of  the  clause,  instead  of  75  per  cent.,  as  suggested  here. 
This  figure,  again,  is  naturally  a  matter  for  mutual  agreement.  The 
clause  further  provides  for  the  case  where  the  delay  in  taking  delivery 
exceeds  two  months.  This  is  a  case  which  might,  it  is  submitted,  be 
better  left  for  decision  until  it  arises.  It  is  impossible  to  legislate  for  all 
contingencies,  and  this  is  not  one  which  is  so  probable  that  it  need  be 
selected  for  special  treatment. 

Variants  of  the  clauses  used  by  the  London  County  Council  and  the 
War  Office  differ  only  in  the  percentage  amounts  payable  and  not  in 
principle— except  that  the  War  Office  provide  for  the  payment  to  the 
Contractor  of  an  amount  of  50  per  cent,  of  the  estimated  value  of  tem- 
porary buildings  and  plant,  &c,  which  amount  is  to  be  deducted  from 
subsequent  bills  which  may  become  due.  The  provision  is  doubtless 
intended  to  be  tor  the  benefit  of  the  Contractor,  but  it  is  a  doubtful  one, 
and  as  the  Electrical  Engineers'  conditions  omit  any  such  provision  it 
would  seem  superfluous. 

A  version  of  the  clause  most  favourable  to  the  Employer's  side— 
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Electrical  Engineers'  maj   be  said  to  be  most  favourable  to  tin 
tractor's — is  that    found   in  some  railway  contracts,   and   reads  as 
follows  :  — 

\u  monej    shall  be  considered  due   until  the  works  have  been 
completed  to  the  satisfaction  of  the  Engineer,  but  for  the  convenience 
l  ontractors,  instalments  on  account  will    be  paid  on  the  written 
tificate  ->t  the  Engineer  as  follows:  — 

During  th<    progress  of  the  works  the  Company  will  pay  to  the 
tractors  70  per  cent,  upon  the  value  of  the   works  executed  to  the 
sfaction  ot  the   Engineer.      No    payment  will  be    made  unless   the 
Contractors  shall  have  first  delivered  to  the  Engineer  a  detailed  state- 
ment setting  forth  the  particulars  of  the  claim,  nor  shall  such  payment 
garded  as  an  admission  of  the  due  performance  of  this  Contract. 
When  the  works  shall  haw  been  completed  and  operated  to  the 
satisfaction  of  the   Engineer,  the  Companj   shall  take  over  the  works 
and  take  into  account  all    advances   and    payments    made  to  the  Con- 
tractors; and  all  sums  payable  by  the  Contractors  to  the  Company,  and 
all  damagi  s,  penalties,  and  expenses  paid  or  incurred  by  the  Company, 
and  under  this  Contract  to  be  home  and  defrayed  by  the  Contractors, 
and  subject  to  clause  '  Date  of  Completion  '  in  the  Specification,  any 
balance  due  to  the  Contractors  shall    be    paid    forthwith,  except  as  to 
L5  per  cent,  of  the  total  amount  of  the  contract  price,  which  shall  be  paid 
twelve  calendar  months  after  the  taking  fiver  of  the  works  by  the  com- 
pany, and  provided  that  the  Contractors  have  duly  performed  all  their 
obligations  under  this  Contract.     No  amounts  shall  be  considered  pay- 
able until  one  month  after  the  Engineer  has  authorised  such  payment." 
With  the  authority  of  the  Electrical  Engineers'  clause  behind  them, 
Itl  ough  this  is  applicable  only  to  electrical  work,  few  Contractors 
likely  to  accept    these    terms,  and,  indeed,  10   per  cent,  is  ampl.% 
sufficient  in  most  cases  to  be  held  back  as  retention  money. 

36.  Contractor's  application  for  payment. — No  certificate 
shall  be  given  by  the  Engineer  unless  the  <  lontractor  shall  have 
firsl  delivered  to  him  a  true  and  detailed  statement,  in  such 
form  as  he  shall  approve,  setting  forth  the  particulars  of  the 
claim,  and  the  Engineer  shall  deliver  to  the  Contractor  a  cer- 
tificate for  such  amount  as  is,  in  bis  opinion,  reasonable,  within 
fourteen  days  of  the  Contractor's  application  therefor,  and 
may  by  any  certificate  make  any  correction  or  modification  in 
any  previous  certificate  which  shall  have  been  issued  by  him, 
and  payments  shall  be  regulated  and  adjusted  accordingly. 
All  payments  will  be  made  within  35  days  of  the  date  of  the 
Engineers1  certificate. 
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This  is  a  matter  of  the  smooth  working  of  the  system  of  payment 
and  raises  no  general  question  of  principle  The  period  in  which  the 
Engineer  must  deliver  his  certificate  and  that  in  which  payment  shall 
be  made  may  differ  in  different  contracts,  but  these  here  suggested  are 
conceived  to  be  fair  and  reasonable  in  the  majority  of  cases.  The 
period  of  fourteen  days  is  the  same  as  that  suggested  by  the  Electrical 
Engineers,  but  the  clause  in  their  conditions  [App.  I.,  cl.  26  and  27, 
p.  87]  provides  that  payment  shall  be  made  within  one  month  from  the 
date  of  the  certificate.  The  term,  though  legally  definable,  is  not  a 
certain  one  and  a  definite  number  of  days  is  preferable.  Otherwise  this 
clause  and  that  of  the  Electrical  Engineers  are  substantially  the  same 
so  far  as  they  deal  with  the  same  subject-matter,  but  the  latter  contains 
a  further  provision  that  if  the  Engineer  fail  to  issue  a  certificate  or  if  the 
Employer  fail  to  make  the  payment  due  within  the  stipulated  time,  the 
Contractor  may  stop  all  the  work  on  giving  fourteen  days'  notice  to  the 
Engineer.  It  is  submitted  that  the  remedies  open  at  law  to  a  Contractor 
are  sufficient  to  protect  him  without  this  rather  drastic  addition.  The 
loss  if  the  work  is  stopped  will  fall,  not  upon  the  Engineer,  but  upon  the 
Employer.  Payment  without  a  certificate  can  always  be  obtained  by 
the  Contractor  if  he  can  show  fraud  on  the  part  of  the  Employer,  and  in 
the  event  of  fraud  on  the  part  of  the  Engineer  an  action  for  damages 
will  lie. 

The  wording  of  this  provision  also  leaves  something  to  be  desired — 
the  date  when  a  certificate  can  be  said  to  be  "  properly  "  due  is  obviously 
one  on  which  opinion  may  not  necessarily  coincide.  Altogether,  this 
addition  to  the  clause  cannot  be  recommended. 

The  form  of  this  clause  more  generally  in  use  runs  in  a  form  similar 
to  the  following  :  — 

"  The  Contractor  shall  give  not  less  than  six  days'  notice  in  writing 
to  the  Engineer  of  his  intention  to  apply  for  a  certificate,  and  no  certifi- 
cate shall  be  given  unless  the  Contractor  shall  have  first  delivered  to  the 
Engineer  a  true  and  detailed  statement  in  such  form  as  shall  be  approved 
by  the  Engineer  setting  forth  the  particulars  of  the  claim." 

This  clause  is  occasionally  accompanied  by  the  following 
provision :  — 

"  No  money  shall  be  considered  to  be  due  and  owing  to  the  Con- 
tractor unless  the  Engineer  shall  in  writing  under  his  hand  have  certified 
the  amount  as  due  to  the  Contractor;  nor  shall  any  money  be  considered 
payable  to  the  Contractor  until  the  expiration  of  fourteen  days  from  the 
date  of  such  certificate." 

This  last  clause,  it  will  be  observed,  does  not  provide  that  the  money 
shall  be  paid  to  the  Contractor  in  fourteen  days,  but  only  that  it  shall 
not  be  considered  payable  in  less.  In  other  words,  it  is  the  minimum, 
not  the  maximum,  time  in  which  payment  is  to  be  made.  Even  when 
the  two  clauses  are  combined  they  are  thus  not  over  favourable  to  the 
Contractor,  and  the  wording  suggested  above  is  considered  to  remove 
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this  undue  prejudice  in  favour  oi  the  Employer,  while  uot  falling  bo  far 
«ni  the  other  side  as  the  clause  put  forward  l>\  the  Electrical  Engineers 

37.  Payment  by  Schedule  and  Provisional  Sum*,  fhe 
quantities  in  the  schedule  are  approximate  only  and  excepl 
herein  provided  otherwise  the  Contractor  will  only  be  paid  for 
the  actual  work  executed  by  him.  The  whole  of  the  work  shall 
be  measured  up  from  time  t<>  time  and  on  completion  as 
directed  by  the  Engineer,  and  payment  in  the  manner  herein- 
before provided  will  Ik-  made  at  schedule  rates  on  such 
measured  quantities.  Where  the  schedule  rates  arc  inapplic- 
able payment  will  be  made  at  prices  to  lit-  fixed  by  the 
Engineer. 

The  decision  of  the  Engineer  on  any  question  as  to  the 
applicability  of  the  schedule  rates  shall  be  final. 

The  measurements  of  the  work  shall  be  net  measurements 
only  unless  expressly  stated  otherwise,  notwithstanding  any 
trade  custom  to  the  contrary. 

Provisional  sums  included  in  the  Contract  represent  work. 
the  amount  of  which  cannot  at  present  be  exactly  denned. 
Payment  for  such  work,  if  any,  whether  more  or  less  than  the 
provisional  sum,  will  be  made  as  provided  in  this  clause. 

(With  the  notes  on  this  clause  should  be  read  those  on  clause  7, 
p.  9,  above).  J 

As  has  been  said  before,  practically  all  civil  engineering  contracts 

iiv  complication  and  magnitude  are  what  is  known  as  "measure  and 
value  or  *'  schedule  sum  "  contracts.  That  i-  to  say,  the  Employer 
asks  lor  tenders,  not  tor  1,000  bricks  (to  take  a  simple  instance),  but 
- j i j 1 1 >  1  \  tor  bricks,  and  the  tender  Is  not  ;i  fixed  sum  but  a  price  per  1,000 
bricks:  the  total  sum  to  In-  paid  to  the  Contractor  being  thus  not  ascer- 
tainable until  the  work  is  finished  and  the  bricks  arc  counted.  The 
1    utractor  i^  protected  h\  tin-  provisions  of  clause  7  (p.  9)  from  so  great 

iriation  in  the  quantity  of  any  particular  kind  oi  work  that  the  price 
he  had  quoted  per  unit  of  quantity  is  no  Longer  applicable.  Subject  to 
Tins  Limitation  the  Engineer  can  van  the  quantities,  and  the  Contractor 
will  oiih  lie  paid  for  the  actual  amount  of  work  done,  which  amount 
will  he  ascertained  !>\  measuring  up  on  completion  and  from  time  to 
time  ;is  the  work-  progresses. 

The  quantities  ar<    lei.-  stated  to  he  "approximate,"  which,  if  it 

d  alma-,  i~  ;,  sufficiently  vague  term.  A  variation  of  •"><>  per  cent, 
might  certainly  he  -aid  to  be  not  "  approximate,"'  hut  one  oi  25  per 
.-■•lit.  would  he  in  a  doubtful  category.     Contractors,  therefore,  should 
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not  rely  on  this  phrase  as  a  protection,  but  see  that  the  permissible 
variation  is  limited  to  one  which  cannot  act  too  disadvantageous!;?  to 
them.  In  the  model  conditions  here  suggested  the  variation  is  limited 
to  10  per  cent,  on  any  particular  kind  of  work  [see  el.  7,  p.  9, 
above | . 

Two  questions  arise  when  work  is  not  clearly  of  such  a  kind  as  is 
provided  for  in  the  schedule  of  quantities.  First,  who  is  to  settle  whether 
the  work  is  covered  by  the  schedule  or  not,  and  second,  if  it  is  not,  what 
price  is  to  be  paid  for  it.  In  these  conditions  the  Engineer  is  made  the 
final  judge  as  to  whether  schedule  rates  are  applicable,  but  if  they  are 
not  the  price  to  be  paid  for  the  work  is  one  of  the  questions  which,  in 
default  of  agreement,  is  to  be  settled  by  an  outside  arbitrator  [see  notes 
to  clause  41,  p.  69,  below].  The  Engineer,  it  is  submitted,  is  the 
best  judge  of  what  the  work  done  actually  is — which  is  a  technical 
point — while  the  question  of  price  is  one  which  may  well  be  left  to  the 
decision  of  a  third  party. 

The  provision  as  to  net  measurements  is  inserted  to  save  disputes 
on  this  head.  Without  it  either  party  can  call  evidence  to  show  a  trade 
custom  which,  so  long  as  it  is  reasonable  and  does  not  contradict  the 
contract,  may  be  upheld  by  the  courts  of  law. 

Provisional  sums  are  not  easy  to  define,  and  the  object  of  inserting 
this  paragraph  is  to  provide  that  the  Contractor  shall,  in  his  tender, 
include  a  sum  to  cover  certain  works  which  the  Engineer,  at  the  time 
the  specification  is  drawn  up,  cannot  with  accuracy  specify,  but  which 
he  does  not  wish  to  be  classified  as  "  extra  work."  The  most  important 
point  about  such  work  not  being  "  extra  work  "  is  that  the  Contractor 
in  carrying  it  out  cannot  allege  that  it  forms  any  ground  for  an  exten- 
sion of  time  since  it  is  part  of  the  original  contract  work  and  must  be 
executed  within  the  original  contract  time. 

The  clauses  dealing  with  the  subject-matter  of  this  clause  in  the 
Electrical  Engineers'  conditions  are  clause  10  [App.  I.,  p.  79],  which 
comprises  the  first  part  of  this  clause  in  combination  with  clause  7, 
and  clause  25  [App.  I.,  p.  87],  which  deals  with  provisional  sums. 
No  provision  is  made  in  the  Electrical  Engineers'  clauses  for  "net" 
measurement  of  work. 

It  is  submitted  that  the  Electrical  Engineers'  clause  is  in  certain 
ways  defective.  No  person  is  named  who  is  to  decide  whether  or  no 
the  schedule  rates  are  applicable  to  particular  work  :  in  the  event  of 
dispute  an  outside  arbitrator  must  be  called  in.  If  the  schedule  rate 
is  not  applicable,  the  price  is  to  be  settled  by  the  Engineer  and  the  Con- 
tractor jointly.  This  matter,  also,  is  subject  to  arbitration — quite  reason- 
ably— but  the  clause  contains  a  curious  and  rather  dangerous  sugges- 
tion— from  the  Employer's  point  of  view — that  a  rate  for  a  particular 
kind  of  work  may  lie  contained  in  the  schedule  and,  notwithstanding 
that,  the  rate  is  not  applicable.  This  apparently  leaves  it  open  to  a 
Contractor  to   allege   that    the   circumstances    under    which     work     is 

E.C.  ') 
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done  take  it  out  oi  the  schedule,  although  the  work  itsdt  i^  schedule 
work  Ben  _  in  is  ground  for  main  disputes.  These  words  are 
ambiguous  and  should  aot  be  admitted. 

The  definition  of  "  provisional  sun,-  "  given  in  the  Electrical  Engi- 

conditions  [App.    I.,  cl.  '2~>.  p.  87]  differs  from  that  suggested 

in  that   it  specifically  includes  "extra  work."     It   is,  of  course, 

bo  two  parties  to  enter  into  a  contract,  tin-  terms  of  which  air 

defined  in  any  way  they  please,  but  it  is  submitted  that  it  i-  clearer  and 

more  useful  to  use  the  term  "  provisional  sums  "  as  excluding  extra 

works,   and   it    i^  so  defined    in    Eudson  on    Building  Contracts,   the 

standard  work  on  the  subject  to  which  reference  has  more  than  once 

:        Tli,    London  County  Council,  however,  are  in  agreement 

with  the  Electrical  Engineers  on  this  point,  which  is  obviously  one  open 

to  discussion.     So  Long  as  both  parties  are  clear  what  they  mean  by  the 

term    ami    understand   the   consequences   of   any    particular   definition 

trouble  is  not  likely  to  arise. 

38.  Engineer's    Certificate. — The     Engineer's    certificate 

-hull  In-  prima  facie  evidence  thai  the  works  have  beeD  duly 
performed  and  executed;  but  such  certificate  shall  in  no  degree 
n  relieve  the  Contractor  from  liability  for  any  loss,  injury 
<>r  damage  which  may  result  from  the  use  <>f  improper  materials 
or  workmanship  or  omissions  in  the  works  which  may  have 
escaped  the  notice  of  the  Engineer.  The  Contractor's  receipt 
for  the  final  balance  shall  la-  a  full  and  complete  discharge  t" 
the  Employer  of  every  claim  whatsoever. 

In  any  contract  in  which  there  is  a  provision  that  disputes  may  he 
earned  to  arbitration,  it  may  he  taken  that  the  arbitration  clause  pre- 
vents the  final  certificate  from  being  conclusive,  and  in  any  claim  h\ 
the  Contractor  againsl  the  Employer  for  payment  the  latter  would  be 
entitled  to  show  that  the  work-  done  or  materials  supplied  were  not  ill 
accordance  with  the  specification  even  although  the  Engineer  had  certi 
Bed  therefor.  Neither  can  progress  certificates  he  taken  in  law  as  con 
elusive  of  the  final  amount  which  has  to  be  paid  on  completion.  The\ 
.ife    always    Bubjecl     to    adjustment     at    the    end    of     tile    contract.  The 

above  clause,  therefore,  is  seen  to  he  simply  declaratory  of  the  law. 

The    Electrical    Engineers  (App.    1.,   cl.   28,   p    88]    would   appar- 
ently confine  the  Don -Conclusiveness  of  the  certificate  to  certificates  on 

mi  oi   pr<  ■  rtificates.     For  the  reasons  given  the  final  certi- 

ficate cannot  either  he  conclusive.    Otherwise  the  clause  floes  not  differ 
■i!\  from  the  above,  which  maj  he  taken  to  he  a  \er\  usual  form. 

39.  Sureties.     The  Contractor  shall   name   in  his  Tendei 
two  persons  ;i-  sureties  (to  be  approved  by  the  Employer)  for 
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the  due  fulfilment  of  the  Contract,  and  the  Contractor  and  (if 
required  by  the  Employer)  the  sureties  named,  or  others 
approved  of,  shall  be  bound  to  enter  into  a  formal  contract 
to  be  prepared  by  the  Employer,  which  contract  shall  contain 
and  validly  refer  to  these  General  Conditions  and  Regulations, 
and  the  Specifications,  Drawings  and  Schedules  of  Measure- 
ment (if  any)  aforesaid,  and  in  which  the  Contractor  and  his 
sureties,  if  they  are  parties,  shall  become  bound,  jointly  and 
severally,  for  every  obligation  incumbent  on  the  Contractor. 
As  an  arrangement  alternative  to  the  provision  of  two 
securities,  the  retention  money  (clause  35)  may,  at  the  option 
of  the  Employer,  be  increased  from  5  per  cent,  to  10  per  cent. 

It  is  not  likely  that  disputes  will  arise  under  the  provisions  of  this 
clause,  and  the  most  important  thing  to  note  about  it  is  the  provision 
that  the  formal  contract  of  guarantee  shall  validly  refer  to  the  original 
general  conditions.  If  it  does  not  do  so,  a  variation — as,  for  instance,  an 
extension  of  time  in  the  contract — might  discharge  the  sureties  unless 
their  consent  to  the  variation  had  been  obtained.  In  any  case  where  a 
substantial  variation  of  the  work  or  terms  is  made,  although  under  the 
powers  of  the  contract,  it  is  well  to  inform  the  sureties. 

If  a  Contractor  for  any  reason  does  not  provide  sureties  and  the 
Employer  still  wishes  to  continue  the  contract,  the  increase  of  the  reten- 
tion money  is  suggested  as  an  alternative  protection. 

There  seems  no  reason  why  a  Contractor  should  not  demand  some 
security  from  an  Employer  for  the  payment  of  money  ultimately  to  be 
due  to  him,  but  no  provision  to  this  effect  is  to  be  found  in  any  sets  of 
general  conditions  with  which  the  author  is  acquainted.  Special 
arrangements  of  this  kind  are,  of  course,  frequently  made  in  connection 
with  work  of  a  more  or  less  speculative  nature. 

The  Electrical  Engineers'  clause  does  not  differ  materially  from 
the  above  [App.  I.,  cl.  3,  p.  76],  while  in  other  sets  of  conditions  no 
provision  is  made  for  sureties  at  all,  the  Employer  being  content  to  ask 
in  the  tender  form  for  the  names  of  three  or  four  referees  as  to  the 
position  and  responsibility  of  the  Contractor.  Such  referees  would  not 
be  under  any  legal  liability,  to  create  which  a  clause  in  some  such  terms 
as  those  here  suggested  is  necessary. 

40.  Insurance. — The  Contractor  is  to  insure  the  whole  of 
the  plant  or  works  executed  as  well  as  all  materials  and  tem- 
porary structures  supplied  or  erected  by  him  against  all  risks 
of  fire  or  accident  during  delivery  and  erection,  and  until  such 
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time  as  the  plant  is  taken  over  by  the  Employer.    The  policy  is 
to  be  with  an  office  approved  by  the  Employer. 

The  Contractor  under  this  clause  becomes  subject  to  all  the  duties 

of  an  insurer  and  equally  has  the  benefit  of  all  his  rights.     It  would  not 

be  relevant  to  go  into  the  general  principles  of  insurance,  hut  it 

may  be  remarked  that  must  insurance  policies  leave  it  to  the  insurer 

elect   whether  he  will  reinstate  the  insured  property    should   it   be 

troyed  or  paj  for  this  to  be  done.    It  it  be  intended  that  in  the  event, 

oi  total  destruction,  the  same  Contractor  is  to  re-erect  the  works. 

•    must  be  taken  to  see  that  tins  is  clearly  expressed  in  the  policy. 

The  property    in  the  old  or  semi-destroyed  materials  will  pass  to  the 

Contractor  should  he  elect  to  reinstate  the  works. 

The  clause  as  suggested  above  limits  the  Contractor's  liability  till 
date  oi      taking  over  ":  the  loss,  if  it  occurs  during  the  period  of 
maintenance,  will  tall  upon  the  Employer,  and  this  is  considered  reason- 
able enough  since  during  that  period  he  is  obtaining  the  benefil  of  the 
plant. 

The  Electrical  Engineers'  clause  [App.  I.,  el.  21,  p.  85]  is  not  so 
wide  as  that  suggested  here,  in  so  far  as  it  does  not  specificallj  include 
the  insurance  of  the  "  works,"  but  only  of  the  "  plant  and  materials 
ordered  for  the  plant."  It  is  submitted  that  if  the  intention  is  that 
the  Contractoi  should  insure  the  works— i.e.,  all  that  he  has  contracted 
to  carry  out— the  words  here  suggested  are  preferable.  It  the  inten 
tion  is  to  limit  his  liability  to  something  less  than  this  the  Electrical 
Engineers'  clause  is  not  as  clear  as  might  be  desired. 

A  provision  sometimes  tumid  is  in  such  clauses  as  the  following 
taken  from  some  conditions  issued  by  the  War!  Office):  — 

'  The  works,  until  delivered  up  to  the  Engineers,  shall  stand  at  the 
risk  of  the  Contractoi-.  who  shall  be  responsible  for,  and  must  make 
_  «1,  all  damage  by  fire,  weather,  or  tempest,  and  for  delivery  up  of 
the  buildings  and  works  to  the  Engineers,  in  a  clean  state,  and  com- 
plete in  everj  particular  at  the  termination  of  his  contract  The  Con- 
tractor shall  also,  jointly  in  his  own  and  the  name  of  the  Secretary  oi 
St  ite  foi  War.  insure  the  buildings,  plant  or  works  supplied  by  him 
linst  fire  in  an  approved  office  in  such  amount  as  maj  be  considered 
accessary,  increasing  the  insurance,  as  directed,  according  to  the  rate 
progress;  and  he  shall  from  time  to  time,  when  so  required  by  the 
Engineers,  produce  the  policj  and  receipts  for  the  premium. 

This  differs  from  the  mod.)  clause  hoc,  in  uaming  the  Contractor 
and  the  Employer  jointly  in  the  insurance  policy  and  in  providing  that 

the  insurai shall  be      in  such  amount  as  may  be  considered  ne 

sary,"  presumably  leaving  it  to  the  Engineer  to  determine  the  amount. 
Neither  of  these  provisions  hae  bo  much  to  commend  it  that  an  Em- 
ployer should  insisl  on  it s  insertion. 
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Another  form  of  this  clause  worthy  of  attention  which  resembles 
that  last  quoted,  hut  is  much  fuller,  is  that  issued  for  huilding  con- 
tracts hy  the  Royal  Institute  of  British  Architect's,  and  runs  as  follows  :  - 

"  The  Contractor  shall  insure  the  works,  and  keep  them  insured 
until  they  are  delivered  up,  against  loss  or  damage  hy  fire,  in  an  office 
to  he  approved  hy  the  Architect,  in  the  joint  names  of  the  Employer  and 
Contractor,  for  the  full  value  of  the  works  executed,  and  shall  deposit 
with  the  Architect  the  policies  and  receipts  for  the  premiums  paid  for 
such  insurance ;  and  in  default  the  Employer  may  insure  the  works  and 
deduct  the  premium  paid  from  any  moneys  due  or  which  may  hecome 
due.  All  moneys  received  under  any  such  policies  are  to  he  paid  to  the 
Contractor  by  instalments  on  the  certificates  of  the  Architect,  and  to 
be  applied  in  or  towards  the  rebuilding  or  reparation  of  the  works  des- 
troyed or  injured.  The  Contractor  shall,  as  soon  as  the  claim  under  the 
policy  is  settled,  proceed  with  all  due  diligence  with  the  rebuilding  or 
reparation,  and  shall  not  be  entitled  to  any  payment  in  respect  thereof 
other  than  the  said  moneys  received,  but  such  extension  of  the  time 
hereinafter  mentioned  for  completion  shall  be  made  as  shall  he  just  and 
reasonable. " 

Engineering  Contractors  are  not  likely  to  accept  this  variation,  nor 
would  it  seem  necessary  that  they  should. 

A  Contractor  who  is  hound  to  deliver  up  the  works  he  has  under- 
taken to  execute,  complete  and  to  the  Employer's  satisfaction,  will 
naturally  insure  them  for  his  own  safety,  since,  as  was  said  by  Mr. 
Justice  Blackburn  in  a  leading  case  on  the  subject,  '*  Where  there  is  a 
positive  contract  to  do  a  thing  not  in  itself  unlawful  the  Contractor  must 
perform  it  or  pay  damages  for  not  doing  it,  although  in  consecmence 
of  unforeseen  accidents  the  performance  of  the  contract  has  become 
unexpectedly  burdensome  or  even  impossible."  This  clause,  there- 
fore, is  not  likely  to  impose  on  any  prudent  Contractor  an  undue  burden. 

41.  Arbitration. — Should  any  dispute  arise  under  these 
General  Conditions  and  Regulations  and  the  formal  contract 
to  follow  hereon,  or  as  to  the  fulfilment  of  the  Specifications, 
Drawings  and  Schedules,  or  as  to  the  settlement  of  accounts, 
except  such  matters  as  are  herein  referred  to  the  decision  of 
the  Engineer  or  left  to  his  opinion,  discretion  or  judgment, 
the  same  shall  be  referred  to  the  President  of  the  Institution 
of  Civil  Engineers  for  the  time  being,  or  some  member  of  the 
Institution  nominated  by  him.  Such  reference  shall  be  deemed 
to  be  a  submission  to  arbitration  under  the  Arbitration  Act. 
1890,  or  any  statutory  modification  thereof. 

This  clause  raises  one  of  the  most  important  questions  in  relation 
to  the  contract. 
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Two  principles  diametricallj  opposed  have  each  found  much  sup- 
port among  those  who  have  to  deal  with  engineering  contracts  The 
one    that  the  Engineer  is  a  complete  autocrat  whose  decision  eannol 

lueetioned  in  any  way  whatever,  and  tin-  other  thai  everj  one  ol  the 
Engineer's  decisions,  no  matter  on  how  small  a  point  may.  if  the  Con 

ior  questions  it,  be  referred  to  the  arbitrament  ol  an  impartial  out 

sider. 

The  latter  view  may  be  illustrated  by  the  clans.-  issued  bj  the 
Electrical   Engineers   [App.    L,   cl.   37,   p.   92],   which   provides,   intei 

•  diii  : 

'  It  at  any  time  any  ([notion,  dispute,  or  difference  whatsot 

shall  arise  between  the  Purchaser  or  the  Engineer  and  the  Contractoi 

upon,  or  in  relation  to,  or  in  connection  with,  the  Contract,  either  party 

may  forthwith  give  to  the  other  notice  in  writing  ol  tin-  existence  ol 

such  question,  dispute,  or  difference,  and  the  same  shall  he  referred 

to  the  arbitration  of  a  person  to  he  mutually  agreed  upon,  or,  failing 

in.  lit,  to  some  person  appointed  1>\    the   President    for  the  time 

Qg  of  the  Institution  oi  Electrical  Engineers.    This  submission  shall 

leemed  to  he  a  submission  to  arbitration  within  the  meaning  of  the 

Arbitration  Act.   1889,  or  any  statutory  modification  thereof." 

The  former  view  is,  of  course,  not  expressed  in  a  specific  clause, 
but  is  given  effect  to  by  the  simple  omission  of  any  arbitration  clause 
in  the  contract  and  the  provision  that  the  Engineer's  decision  shall  be 
final. 

This  position,  taken  up  though  it  has  been  by  mam  semi-public 
companies,  is  an  unreasonable  one,  and  the  decisions  of  the  courts  ol 
law  have  been  such  that  it  may  now  be  said  to  he  an  untenable  one 
-  ,.  'I'll.-  contention  is  not  bettered  bj  calling  the  Engineer,  when 
making  his  ultimate  decision,  an  arbitrator.  The  Eouse  of  Lords  has 
decided  that  he  must  he,  if  he  acts  as  such,  "independent,"  and  this 
practically  make-  it  impossible  Eoi  the  Employer  to  consult  him  when 
any  cause  for  dispute  arises.  Bis  position  is  rendered  almost  impossible. 
on  the  other  hand,  to  adopt  the  clause  suggested  by  the  Electrical 
Engineers  i<  to  invite  a  Contractor  to  raise  disputes  and  make  claims 
whenever  he  finds  himself  in  a  difficulty.  This  may  make  the  Engi- 
neer's position  again  impossible  from  another  point  of  view. 

Tip-  clause  suggested  here,  coupled  with  the  relevant  clauses  given 
rlier  in  the  book,  is  dictated  l>\  a  desire  to  reconcile  the  two  oppo 
chum-  and.  broadly  speaking,  i-  l>o -«•■  1  on  the  principle  that  the  Engi- 
neer's decision  should  be  final  on  the  question  of  the  quality  of  work 

i  material,  but  that  the  question  ol  the  m star)   value  ol  the  work 

done  should,  in  case  of  dispute,  he  settled  by  an  outside  arbitrator. 

The  points  on  which  the  Engineer's  decision  should,  it  is  Bub- 
mitted,  be  final  are  found  in  the  following  clauses:  clause  :;  (p,  5), 
adherence  to  dimensions  and  descriptions  on  drawings;  clause  13, 
|,    -jii.   Engineer's  opinion  on  quality   ol  materials  and  workmanship; 


GENERAL   CONDITIONS   IN   ENGINEERING   CONTRACTS.  71 

clause  16  (p.  25),  Engineer's  power  to  reject  material  or  work  which 
is  defective  or  not  in  accordance  with  the  contract;  clause  17  (p.  28), 
what  is  sufficient  completion  to  enable  tests  to  he  made  and  whether 
tests,  when  made,  give  satisfactory  results;  clause  20  (p.  35),  grant  of 
extension  of  time  for  causes  other  than  those  beyond  the  Contractor's 
control;  clause  24  (p.  44),  power  to  remove  workmen;  clause  25 
(p.  44),  to  what  extent  the  Contractor  must  make  good  injuries; 
clause  28  (p.  49),  delivery  up  of  the  works  in  a  complete  state  ;  clause  29 
(p.  50),  satisfactory  tests;  clause  33  (p.  58),  removal  of  temporary 
buildings,  etc.;  clause  34  (p.  59),  differences,  between  Contractors;  and 
clause  37  (p.  64),  applicability  of  schedule  rates.  In  a  certain  sense 
questions  of  price  are  still  left  to  the  Engineer,  since  the  settlement  of 
the  applicability,  for  instance,  of  schedule  rates  involves  the  settlement 
of  price  if  decided  in  a  particular  way.  And  the  arbitrator  cannot  review 
the  Engineer's  decision  on  this  point.  Although  Electrical  Contractors 
may  insist  on  the  clause  as  drafted  by  the  Institute  of  Electrical  Engi- 
neers, it  is  believed  that  others  will  take  a  less  extreme  view  and  accept 
a-  clause  giving  effect  to  the  principles  here  set  out.  The  Royal  Insti- 
tute of  British  Architects,  to  take  one  example,  issues  the  following 
clause  :  — 

"  Provided  always  that  in  case  any  dispute  or  difference  shall  arise 
between  the  Employer  or  the  Architect  on  his  behalf  and  the  Contractor,, 
either  during  the  progress  of  the  works  or  after  the  determination, 
abandonment,  or  breach  of  the  Contract,  as  to  the  construction  of  the- 
Contract  or  as  to  any  matter  or  thing  arising  thereunder  (except  as  to- 
the  matters  left  to  the  sole  discretion  of  the  Architect  under  clauses  4. 
9,  16  and  19,  and  the  exercise  by  him  under  clause  18  of  the  rigid  to 
have  any  work  opened  up),  or  as  to  the  withholding  by  the  Architect  of 
any  certificate  to  which  the  Contractor  may  claim  to  be  entitled,  then 
either  party  shall  forthwith  give  to  the  other  notice  of  such  dispute  or 
difference,  and  such  dispute  or  difference  shall  be  and  is  hereby  referred 
to  the  arbitration  and  final  decision  of  or, 

in  the  event  of  his  death  or  unwillingness  or  inability  to  act, 
of  ,  or,  in  the  event  of  his  death  or  unwillingness 

or  inability  to  act,  of  a  person  to  be  appointed  on  the  request  of  either 
party  by  the  President  for  the  time  being  of  the  Royal  Institute  of 
British  Architects,  and  the  award  of  such  Arbitrator  shall  be  final  and 
binding  on  the  parties.  Such  reference,  except  on  the  question  of 
certificate,  shall  not  be  opened  until  after  the  completion  or  alleged 
completion  of  the  works,  unless  with  the  written  consent  of  the 
Employer  or  Architect  and  the  Contractor.  The  Arbitrator  shall  have 
power  to  open  up,  review,  and  revise  any  certificate,  opinion,  decision, 
requisition,  or  notice,  save  in  regard  to  the  said  matters  expressly  ex- 
cepted above,  and  to  determine  all  matters  in  dispute  which  shall  be 
submitted  to  him,  and  of  which  notice  shall  have  been  given  as  afore- 
said,  in  the  same  manner  as  if  no  such  certificate,   opinion,   decision. 
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requisition,  or  notice  had  been  given.  Upon  every  or  any  such  refer- 
•  ,,t  and  incidental  to  the  reference  and  award  respectively 
shall  be  in  the  discretion  of  the  Arbitrator,  who  may  determine  the 
amount  thereof,  or  direct  the  same  to  be  taxed  as  between  solicitor  and 
client  or  as  between  part)  and  [.arty,  and  shall  direct  by  whom  and  to 
whom  and  in  what  manner  the  same  shall  be  borne  and  paid.  This 
submission  shall  be  deemed  to  be  a  submission  to  arbitration  within  th  i 
meaning  of  the  Arbitration  Act  1S89." 

which  is  substantially  in  the  form  h<  sted,  with  an  exception 

hereafter    referred    to,    which    building    contractors     are,     apparently 

willing  to  ac< 

The  London  County  Council  clause  is  also  in  similar  form  with  a 
proviso  that  the  determination  of  disputes  shall  be  referred  to  the  Chief 
Officer,  whose  decision  shall  he  abided  by  until  th.'  completion  of  the 
work.  This  course  may,  with  advantage,  be  followed  on  occasion,  hut 
to  insist  on  it  invariably  would,  it  is  submitted,  be  unnecessarily  hard 
on  the  Contractor. 

Th.'  clause  last  quoted,  it  will  he  seen,  provides  that  the  arbitrator 
shall  actually  be  named  in  the  conditions  and  not  hit  to  be  selected  by 
the  holder  for  the  time  being  of  a  named  office.  The  balance  of  con- 
venience seems  to  be  against  this  course,  although  there  are  many 
arguments  in  its  favour.  But  in  any  large  work  it  is  impracticable,  since 
no  man  could  commit  himself  to  undertaking  an  arbitrator's  duties 
twelve  or  eighteen  months  ahead. 

I,  js  not  th.-  purpose  of  this  work  to  discuss  the  procedure  under 
the  Arbitration  Act,  but  it  may  he  noted  that  an  Arbitrator  has  power 
at  any  time  during  the  hearing  to  state  a  special  ease  on  a  point  of  law 
and  must  do  so  it  direct.', 1  h\  the  Court.  This  provision  should  at  once 
he  taken  advantage  of  if  the  point  of  law  appears  to  he  one  which  will 
settle,  or  substantially  shorten,  the  arbitration.  The  arbitrator  has 
power  also,  of  com  —  ,  to  state  his  award  in  tiie  form  of  a  special  C 
and  must  do  so  practically  if  so  requested  by  one  of  the  parties.  Th 
provisions  are  beneficial  to  both  parties  and  it  is  not  reallj  in  the 
interests  of  either  to  attempt  to  make  the  arbitrator  the  final  judge 
both  of  fact  and  of  law  between  them. 

'I'h.-  power  of  compelling  an  arbitrator  to  state  a  special  ease 
point  of  law  is  confined  to  England.     In  Scotland  the  "  arbiti  r  "  is  an 
absolute  judge,  and  if  th.-  parti.-  wish  anj   point  of  law  to  be  decided 
by  another  tribunal,  thej   must  make  Bpecial  provision  for  tin-  in  the 

'■'ill! 

12.  Tenders.  Tenders  .ire  to  !»«•  made  upon  the  form 
annexed  \<<  the  Specification,  which  i-  to  be  properly  and 
completely  filled   up  mid  enclosed   with   the  Specification,  "l 
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which  it  forms  a  part,  in  a  sealed  envelope  directed  to  .  .  . 
and  endorsed  on  the  outside  "...  Tender  for  Specification 
No.  ."     In  considering  the  Tender,  the  Employer  will 

consider  the  price,  the  nature  of  the  guarantees  of  economy 
and  efficiency  and  the  time  of  delivery,  and  does  not  bind 
himself  to  accept  the  lowest  or  any  Tender. 

An  invitation  to  tender  is  simply  an  offer  to  enter  into  negotiations. 
Tt  is  an  offer  to  receive  offers  in  fact.  Therefore,  the  words  "the 
Employer  does  not  bind  himself  to  accept  the  lowest  or  any  tender  ' 
are,  strictly  speaking,  unnecessary.  But  they  have  become  almost 
universal,  and  it  would  be  inadvisable  to  omit  them.  The  invitation  to 
tender  may  be  withdrawn  at  any  time  before  acceptance— consequently 
a  Contractor  has  not  any  claim  for  expenses  incurred  in  making  out  his 
tender,  preparing  drawings,  ete.  A  Contractor  equally  may  withdraw 
his  tender  at  any  time  before  acceptance  and  the  Employer  has  no  legal 
cause  for  complaint. 

The  ' '  Conditions  to  be  observed  in  Tendering  ' '  issued  by  the 
Electrical  Engineers  [App.  I.,  p.  93]  are  more  detailed  than  the  above 
clause,  but  add  nothing  material  to  it. 

The  London  County  Council  issue  lengthy  "Instructions  for 
Tender  "  with  regard  to  the  payment  of  wages  and  hours  of  work,  and 
these  are  typical  of  the  conditions  issued  by  other  public  bodies.  To 
discuss  them  would  be  here  out  of  place. 

No  material  variations  of  this  clause  are  found  in  other  sets  of 
General  Conditions. 
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APPENDIX     I. 

Model  General  Conditions  recommended  for  use  in 
connection  with  contracts  for  electrical  works 
issued  by  the  institution  of  electrical  engineers 
(revised  edition,  November,  1918). 

[Reprinted  by  kind  permission  of  the  Institution  of  Electrical 

Engineers.^ 

1.  Definition  of  Term*. — In  construing  these  General  Condition.s 
and  the  annexed  Specification,  the  following  words  shall  have  the  mean- 
ings herein  assigned  to  them  unless  there  is  something  in  the  subject 
or  context  inconsistent  with  such  construction:  — 

The  "  Purchaser  "  shall  mean  and 

shall  include  his  legal  personal  representatives,  successors  and  assigns. 

The  "  Contractor  "  shall  mean  the  Tenderer  whose  Tender  shall  be 
accepted  by  the  Purchaser,  and  shall  include  the  Tenderer's  legal  per- 
sonal representatives,  successors  and  assigns. 

The  "  Sub-contractor  "  shall  mean  the  person  named  in  the  Con- 
tract for  any  part  of  the  work  or  any  person  to  whom  any  part  of  the 
Contract  has  been  sub-let  with  the  consent  in  writing  of  the  Engineer 
and  the  legal  representatives,  successors  and  assigns  of  such  person. 

The  *'  Engineer"  shall  mean  Mr.  or 

other  the  Engineer  for  the  time  being,  or  from  time  to  time  duly 
authorised,  and  appointed  in  writing  by  the  Purchaser  to  supervise  the 
carrying  out  of  the  Contract. 

Plant,"  "  work,"  or  "  works  "  shall  mean  and  include  plant 
and  materials  to  be  provided  and  work  to  be  done  by  the  Contractor 
under  the  Contract. 

The  "  Contract  "  shall  mean  and  include  the  General  Conditions, 
Specification,  Schedules,  Drawings,  Form  of  Tender,  Covering  Letter, 
Schedule  of  Prices,  and  the  Agreement  to  be  entered  into  under  clause  3 
of  these  General  Conditions. 

The  "  Specification  "  shall  mean  the  specification  annexed  to  these 
General  Conditions. 

The  "  site  "  shall  mean  situate 

hi  and  any  other  place  in  the 

s;<id  where  work  is  to  be  executed  under  the  Contract. 
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•  Pests  on  completion  "  shall  mean  such  tests  as  are  prescribed  by 
the  Specification  to  be  made  bj  the  Contractor  before  the  plant  is  taken 
over  by  the  Purchaser. 

"Commercial  use"  shall  mean  that  use  ol  the  work    which    the 

tract  contemplates  or  of  which  it  is  to  be  commercially  capable. 

••  Month  "  shall  mean  calendar  month. 

"Writing  shall  include  anj  manuscript,  type-written,  or  printed 
statement,  under  or  over  signature  or  seal  as  the  case  may  be. 

Words  importing  persons  shall  include  funis  and  corporations. 

Woids  importing  the  singular  only  shall  also  include  the  plural  and 
vice-versa  where  the  contexl  requires. 

2.  Contractor  to  inform  himself  fully.— The  Contractor  shall  be 
deemed  to  have  carefully  examined  the  General  Conditions  Specifica- 
tion, Schedules,  and  Drawings.  It  he  shall  have  anj  doubt  as  to  the 
meaning  ol  any  portion  of  these  General  Conditions  or  of  the  Specifica- 
tion he  shall,  before  signing  the  Contract,  Bet  forth  the  particulars 
thereof,  and  submit  them  to  the  Engineer  in  writing,  in  order  that  Bucb 
doubt  max  be  removed.  The  Purchaser  shall  pay  for  any  alterations 
of  the  work  necessitated  by  reason  of  inaccurate  information  supplied 
by  the  Engineer  td  the  Contractu]-. 

3.  Contract  and  Bond.— The  Contractor  and  the  Purchaser  shall 
enter  into  a  sealed  Agreement  for  the  proper  fulfilment  oi  the  Contrad  . 
and  in  the  case  oi  a  Contract  with  a  Public  Authority  of  or  exceeding 
the  value  "t  6100  one  hundred  pounds),  the  Contractor  shall,  and  in 
any  other  case  shall  if  required,  provide  two  Sureties,  or  Grantors  of  an 
Insurance  or  Guarantee  Policy,  who  shall  be  subject  to  the  approval  of 
the  Purchaser,  which  approval  shall  uot  be  unreasonably  withheld,  and 
who  shall  execute  a  joint  and  several  bond  or  covenant  or  guarantee, 
or  grant  an  [nsurance  or  Guarantee  Policy  to  the  extent  ol  15  per  cent. 
oi  the  value  of  the  Contract,  by  wa\  of  guarantee  for  the  due  and 
faithful  performance  of  the  Contract,  as  defined  by  these  General  Con- 
ditions, such  Guarantee  to  be  binding  notwithstanding  such  variations, 
alt- -ration-,  or  ext<  osions  of  time  as  maj  be  made,  given,  conceded,  or 

I  under  these  General  Condition-. 
The  Agreement  and  Instrument  ol  Guarantee  (it  required)  shall 
be  prepared  or  approved  1».\  or  Eor  the  Purchaser  and  he  shall  forward 
the  same  to  the  Contractor  within  one  month  from  the  date  ol  accept 
ance  of  bis  Tender.  The  Agreement  and  Guarantee  shall  be  in  the 
forms  annexed  to  these  General  Conditions  with  such  modifications  as 
r  1 1 ;  i  \  b<  ry. 

In  case  the  Agreement  and  [nstrument  ol  Guarantee  (if  required) 
-hall  not  b<  executed  bj  th.-  Contractor  and  his  Sureties  or  <  tuarantors 
pectivelj  within  one  month  alter  the  receipt  <>l  the  same  from  the 
Purchaser,  th.-  Purchase]  maj  at  hi-  option  and  without  prejudice  to 
any  rights  or  claims  he  may  have  or  have  had  against  the  Contractor 
h\  i.  ..-on  oi  th.-  Contractor's  non-compliance  with  anj  <>\  tin   provisions 
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of  this  clause  within  seven  days  alter  the  expiry  of  the  said  one  month 
and  before  the  execution  (if  any)  of  the  Agreement  and  Instrument  by 
the  Contractor,  by  notice  in  writing  to  the  Contractor,  revoke  Ins  accept- 
ance of  the  Tender,  and  the  Purchaser  upon  the  giving  by  him  of  such 
notice  shall  not  be  Liable  to  or  for  any  claim  or  demand  from  the  Con- 
tractor in  respect  of  work  then  already  done  or  materials  furnished,  or 
in  respect  of  any  other  matter  or  thing  whatsoever  in  connection  with 
the  Contract. 

In  case  the  Agreement  shall  not  be  executed  by  the  Purchaser 
within  one  month  after  receiving  the  executed  portion  thereof  and  the 
Instrument  of  Guarantee  (if  any)  duly  executed  from  the  Contractor, 
or  someone  on  his  behalf,  the  Contractor  may,  if  he  shall  have  duly 
complied  with  these  General  Conditions,  at  his  option  and  without  pre- 
judice to  any  rights  or  claims  he  may  have  or  have  had  against  the 
Purchaser  by  reason  of  the  Purchaser's  non-compliance  with  any  of 
the  provisions  of  this  clause  within  seven  days  after  the  expiry  of  the 
said  month  and  before  the  execution  (if  any)  by  the  Purchaser  of  the 
Agreement,  by  notice  in  writing  to  the  Purchaser,  revoke  his  Tender 
and  avoid  the  Agreement,  and  the  Contractor  upon  the  giving  by  him 
of  such  notice  shall  not  be  liable  to  or  for  any  claim  or  demand  from 
the  Purchaser  but  he  shall  be  entitled  to  be  repaid  the  proper  expenses 
of  and  incidental  to  his  Tender  together  with  any  sum  or  sums  in 
respect  of  work  then  already  done  or  materials  furnished  at  the  request 
in  writing  of  the  Purchaser. 

The  expenses  of  completing  and  stamping  the  Agreement  and  In- 
strument of  Guarantee  shall  be  paid  by  the  Purchaser,  and  the  Con- 
tractor shall  be  furnished  free  of  charge  with  an  executed  counterpart 
of  the  Agreement. 

After  the  Tender  has  been  accepted  by  the  Purchaser,  all  orders. 
or  instructions  to  the  Contractor  shall,  except  as  herein  otherwise  pro- 
vided, be  given  by  the  Engineer  on  behalf  of  the  Purchaser. 

4.  Contract  Drawings. — The  Contractor  shall  submit,  to  the  Engi- 
neer for  his  approval,  on  or  before  the  dates  mentioned  in  the  Specifica- 
tion, a  set  of  blue  prints  of  the  Drawings  of  the  General  Arrangement 
as  set  out  therein,  and  of  such  Detail  Drawings  as  may  be  reasonably 
necessary. 

Within  fourteen  days  of  the  receipt  of  such  blue  prints,  the  Engi- 
neer shall  signify  his  approval  or  otherwise  of  the  same. 

Within  fourteen  days  of  the  notification  by  the  Engineer  to  the 
Contractor  of  his  approval  of  such  blue  prints,  two  sets,  in  ink  on  tracing 
cloth  or  ferrogallic  prints  mounted  on  cloth,  of  the  Drawings  as  approved 
shall  be  supplied  to  him  by  the  Contractor  and  be  signed  by  him  and 
by  the  Contractor  respectively  and  be  thereafter  deemed  to  be  the 
Contract  Drawings." 

These  Drawings  when  so  signed  shall  become  the  property  of  the 
Purchaser   and    be   deposited    with    the    Engineer,     and     shall     not     be 
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departed  from  in  an\  waj  whatsoevei  except  bj  the  written  permission 
of  the  Engineer  as  hereinafter  provided.     Dunn-  the  execution  of  the 
w..rk-.  one  of  the  sets  of  Drawings  shall  be  available  tor  reference  on 
site. 

In  the  event  of  the  Contractor  desiring  to  possess  a  Bigned  set  ol 
Drawings,  he  shall  supply  three  seta  instead  oi  two  sets,  and  in  this 

the  Engineer  shall  sign  the  third  set  and  return  the  same  to  the 
Contractor. 

The  Contractor  shall  supply  from  lame  to  time  a1  Schedule  rates 
single  copies  of  additional  Drawings  tor  the  purposes  ol  the  Contract. 

The  Engineer,  or  his  duly  authorised  representative,  whose  nam.' 
shall  have  previously  been  communicated  in  writing  to  the  Contractor, 
shall  have  the  right,  at  all  reasonable  times,  to  inspect,  at  the  factory 
of  the  Contractor,  drawings  of  any  portion  of  the  work. 

[f  the  Contractor  shall  not  Bubmit  the  blue  prints  referred  to  in  th< 
tir-t  paragraph  of  this  clause  within  the  time  specified,  or  subsequently 
within  seven  days  alter  the  Purchaser  or  the  Engineer  shall  in  writing 
have  required  him  so  to  do,  and  it  the  delay  shall  not  have  been  occa 
sioned  by  the  Purchaser  or  the  Engineer,  or  any  other  Contractor,  or 
other  reasonable  cause,  the  Purchaser  shall  be  entitled  by  notice  in 
writing  within  seven  days  from  the  expiry  of  the  said  seven  days  afore- 
I  to  avoid  the  Contract  and  the  Purchaser  upon  the  giving  by  him 
(if  such  notice  shall  not  be  liable  to  or  for  any  claim  or  demand  from  the 
Contractor  in  respect  of  work  then  already  done  or  material  furnished. 
or  in  respect  of  any  other  matter  or  thing  whatsoever  in  connection  with 
tie-  Contract,  hut  nothing  contained  in  this  clause  shall  deprive  either 
party  of  any  rights  or  claims  he  may  have  or  have  had  against  the  other 
by  reason  of  tie  non-compliance  by  such  other  Vith  any  of  the  provi- 
sions of  this  clause. 

5.  Mistakes  in  Contractor's  Drawings. — The  Contractor  shall  be 
responsible  for  any  discrepancies,  errors,  or  omissions  in  the  Drawings 
or  other  particulars  supplied  by  him,  whether  such  Drawings  or  parti- 
culars have  heen  approved  by  the  Engineer  or  not,  provided  that,  such 
discrepancies,  errors,  or  omissions  he  not  due  to  inaccurate  information 
or  particulars  furnished  to  the  Contractor  by  the  Engineer,  hut  the 
Purchaser  shall  he  responsible  for  drawings  and  information  supplied 
'.,•.  the  Engineer  relating  to  the  general  arrangement  of  the  work  and 
for  tie   d<  tails  of  special  work  specified  by  him. 

(I.    Sub-letting  of  Contract.-  The  Contractor  shall  not.   without   tlie 

cons. -ni   in  writing  of  the  Engineer,  which  shall  not   he  unreasonably 
withheld,  assign  or  sub-let  In-  Contract,  or  any  substantial  part  thereof, 

make  any  Bub-COntract  with  any  person  or  persons  for  the  execu- 
tion of  an\  portion  of  the  work  other  than  for  raw  materials,  for  minor 
details,  or  for  any  part  of  the  work  of  which  the  makers  are  oamed  in 
the  Contract . 

7.  /'.//< mi  Rights.-  The  Contractor  shall  fully  indemnify  the  Pur- 
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chaser  against  any  action,  claim  or  demand,  costs,  or  expenses  arising 
from  or  incurred  by  reason  of  any  infringement  or  alleged  infringement 
of  letters  patent,  design,  trade  mark,  or  name,  copyright  or  other 
protected  rights,  in  respect  of  any  machine,  plant,  work,  material  or 
thing,  system  or  method  of  using,  fixing,  working  or  arrangement  used 
or  fixed  or  supplied  by  the  Contractor,  but  such  indemnity  shall  hot 
cover  any  user  of  the  plant  or  any  part  thereof  otherwise  than  in  accord- 
ance with  the  provisions  of  the  Specification.  All  payments  and  royal- 
ties payable  in  one  sum  or  by  instalments  or  otherwise  shall  be  included 
by  the  Contractor  in  the  prices  named  in  his  Tender,  and  shall  be  paid 
by  him  to  those  to  whom  they  may  be  due  or  payable. 

In  the  event  of  any  claim  being  made  or  action  brought  against 
the  Purchaser  in  respect  of  any  such  matters  as  aforesaid,  the  Con- 
tractor shall  be  immediately  notified  thereof,  and  he  shall,  with  the 
assistance,  if  he  so  requires,  of  the  Purchaser,  but  at  the  sole  expense 
of  the  Contractor,  conduct  all  negotiations  for  the  settlement  of  the 
same,  or  any  litigation  that  may  arise  therefrom. 

8.  Manner  of  Execution,  Quality  of  Material,  &c— The  plant  shall 
be  manufactured,  constructed,  provided,  put  in  position,  and  main- 
tained in  the  best  and  most  substantial  and  workmanlike  manner,  and 
with  materials  of  the  best  or  of  approved  qualities  for  their  respective 


uses. 


Unless  specific  arrangements  be  made  to  the  contrary,  the  Con- 
tractor shall,  at  his  own  expense,  provide  all  materials,  labour,  haulage, 
power,  tools,  tackle,  and  apparatus  necessary  to  execute  and  complete 
the  plant  in  manner  aforesaid.  Water  necessary  for  the  works  will  be 
supplied  by  the  Purchaser,  but  all  hose,  tanks,  cocks  or  any  other  con- 
nections necessary  for  the  supply  shall  be  provided  by  the  Contractor. 
The  value  of  any  undue  waste  of  water  shall  be  deducted  from  the 
amount  payable  under  the  Contract. 

0.  Fencing  and  Lighting.— The  Contractor  shall  be  responsible  for 
the  proper  fencing,  guarding,  lighting  and  watching  of  all  works  com- 
prised in  the  Contract  and  for  the  proper  provision  of  temporary  road- 
ways, footways,  guards  and  fences  as  far  as  the  same  may  be  rendered 
necessary  by  reason  of  the  work  for  the  accommodation  and  protection 
of  foot  passengers  and  of  the  owners  and  occupiers  of  adjacent  property 
and  of  the  public.  No  portable  naked  light  shall  be  used  by  the 
Contractor  on  inside  work  without  special  permission  in  writing  from 
the  Engineer. 

10.  Poirev  to  Vara  or  Omit  Work.— The  Contractor  shall  not  alter, 
in  any  way  whatsoever,  any  of  the  work,  except  as  directed  in  writing 
by  the  Engineer;  hut  the  Engineer  shall  have  full  power,  subject  to  the 
proviso  hereinafter  contained,  from  time  to  time  during  the  execution 
of  the  Contract  by  notice  in  writing  to  instruct  the  Contractor  to  alter, 
amend,  omit,  add  to,  or  otherwise  vary  any  of  the  work,  without 
prejudice  to  the  Contract,   and  the  Contractor  shall    carry    out    such 
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alterations,  amendments,  omissions,  additions,  or    variations,  and 

,11,1  by  the  same  conditions  is  applicable,  as  though  the  said 

alterations,  amendments,  omissions,  additions,  or  variations  occurred  in 
the  Specification.  It  any  suggested  alterations,  amendments,  omis- 
Iditions,  or  variations  would  in  the  opinion  ot  the  Contractor  it 
earned  out  prevent  him  fulfilling  any  of  his  obligations  or  guaranty 
under  the  Contract,  he  shall  notify  the  Engineer  thereod  in  writing,  and 
the  Engineer  shall  decide  forthwith  whether  or  not  the  Bame  shall  be 
carried  out,  and  it  the  Engineer  confirms  his  instructions,  the  Con- 
tractor shall  be  held  relieved  of  such  obligations  or  guarantees.  Th< 
difference  ot  cost,  if  any,  occasioned  by  am  alteration-,  amendments, 
omissions,  additions  or  variations,  shall  be  add.-d  to  or  deducted  from 
the  contract  price  as  the  case  maj  require.  The  amount  ot  such 
difference,  if  any,  shall  be  ascertained  and  determined  in  accordance 
with  the  rates  specified  in  the  Schedules  ot  Prices,  so  Ear  as  the  same 
may  be  applicable,  and  where  the  rates  are  not  contained  in  the  Baid 
Schedules,  or  are  not  applicable,  they  shall  be  settled  l-.\  the  Engineer 
and  Contractor  jointly.  But  the  Purchaser  shall  not  become  liable  foi 
the  payment  ot  anj  charge  in  respect  ot  anj  such  alterations,  amend- 
ments, omissions,  additions,  or  variations,  mile—  the  instruction  for  the 
performance  oi  the  same  shall  have  been  given  in  writing  by  the 
Engineer. 

In  the  event  ot  the  Engineer  requiring  to  alter,  amend,  omit,  add 
to,  or  vary  any  part  of  the  work  to  be  done  under  this  Contract,  Bueh 
sonable  and  proper  notice  shall  be  given  to  the  Contractor  as  will 
.uable  him  to  make  his  arrangements  accordingly,  and  in  cases  where 
goods  or  materials  ate  already  prepared,  or  any  matter  or  patterns  made 
or  work-  done  that  require  to  be  altered,  a  reasonable  sum  in  respect 
thereof  shall  be  allowed  by  the  Engineer. 

Provided  thai  no  sucjj  alteration,  amendment,  omission,  addition, 
or  variation  shall,  except  with  the  consent  in  writing  of  the  Contractor, 
be  such  as  will  involve  an  increase  or  decrease  of  the  total  price  payable 
under  the  Contract  by  more  than  K)  per  cent,  thereof. 

11.  Negligence. — If  the  Contractor  shall  neglect  to  execute  the 
work  with  due  diligence  and  expedition,  or  shall  refuse  or  neglect  bo 
inply  with  an\  reasonable  orders  given  him  in  writing  by  the  Engineer 
in  connection  with  the  work,  or  shall  contravene  the  provisions  ot  tin 
Contract,  the  Purchaser  shall  give  Beven  days'  uotice,  in  writing,  to  the 
Contractor,  to  □  >d  the  failure,  neglect,  or  contravention  com- 

plained of,  and  Bhould  the  Contractor  fail    to  comply  with  the  notice 
■  n  days  from  the  date  ot    service    thereof   in    thi    case  ot  a 
failure,  neglect,  or  contravention  capable  of   being    made    good  within 
i  otherwise  within  such  time  as  maj  be  reasonably  neces 

making  it  good,  then  and  in  Buch   case   the    Purchaser   -ball  be   at 

lib<    •  'oplo\  other  workmen,  and  forthwith  perform  such  work  as 

•tor  ma\   havi  ted    to  do,  or,  if    the    Purchaser  shall 
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think  fit,  it  shall  be  lawful  for  him  to  take'the  work  wholly,  or  in  part, 
out  of  the  Contractor's  hands  and  re-contract  with  any  other  person  or 
persons,  or  provide  any  other  materials,  tools,  tackle,  or  labour  for  the 
purpose  of  completing  the  work,  or  any  part  thereof,  and  in  that  event 
the  Purchaser  shall,  without  being  responsible  to  the  Contractor  for  fair 
wear  and  tear  of  the  same,  have  the  free  use  of  all  the  materials,  tools, 
tackle,  or  other  things  which  may  be  on  the  site,  for  use  at  any  time  in 
connection  with  the  work,  to  the  exclusion  of  any  right  of  the  Con- 
tractor over  the  same,  and  the  Purchaser  shall  be  entitled  to  retain  and 
apply  any  balance  which  may  be  otherwise  due  on  the  Contract  by  him 
to  the  Contractor  or  such  part  thereof  as  may  be  necessary,  to  the 
payment  of  the  cost  of  executing  such  work  as  aforesaid. 

If  the  cost  of  executing  the  work  as  aforesaid  shall  exceed  the 
balance  due  to  the  Contractor,  and  the  Contractor  fail  to  make  good  the 
deficit,  the  said  materials,  tools,  tackle,  or  other  things,  the  property  of 
the  Contractor,  may  be  sold  by  the  Purchaser,  and  the  proceeds  applied 
towards  the  payment  of  such  difference  and  the  costs  of  and  incidental 
to  such  sale.  Any  outstanding  balance  existing  after  crediting  the 
proceeds  of  such  sale  shall  be  paid  by  the  Contractor  on  the  certificate  of 
the  Engineer,  but  when  all  expenses,  costs,  and  charges  incurred  in  the 
completion  of  the  work  are  paid  by  the  Contractor,  all  such  materials,, 
tools,  tackle,  or  other  things  remaining  unsold  shall  be  removed  by  the 
Contractor. 

12.  Death  and  Bankruptcy. — If  the  Contractor  shall  die,  go  into- 
liquidation,  become  bankrupt  or  insolvent,  or  have  a  receiving  order 
made  against  him,  or  compound  with  his  creditors,  or  being  a  corpora- 
tion commence  to  be  wound  up  or  carry  on  its  business  under  a  receiver 
for  the  benefit  of  its  creditors,  or  any  of  them,  the  executors,  successors, 
or  other  representatives  in  law  of  the  estate  of  the  Contractor  or  any 
such  receiver,  liquidator,  or  any  person  in  whom  the  Contract  may 
become  vested,  shall  forthwith  give  notice  thereof  in  writing  to  the  Pur- 
chaser and  shall  for  one  month,  during  which  he  shall  take  all  reasonable 
steps  to  prevent  a  stoppage  of  the  works,  have  the  option  of  carrying  out 
the  Contract  subject  to  his  or  their  providing  such  additional  guarantee 
as  may  be  required  by  the  Purchaser  as  will  bring  the  amount  of  the 
guarantee  up  to  the  contract  value  of  the  work  for  the  time  being 
remaining  unexecuted.  In  the  event  of  stoppage  of  the  works  the 
period  of  the  option  under  this  clause  shall  be  fourteen  days  only. 

13.  Inspection  and  Testing. — The  Engineer,  and  his  duly  autho- 
rised representative,  whose  name  shall  have  previously  been  communi- 
cated in  writing  to  the  Contractor,  shall  have  at  all  reasonable  times 
access  to  the  Contractor's  premises,  and  shall  have  the  power  at  all 
reasonable  times  to  inspect,  examine,  and  test  the  materials  and  work- 
manship of  the  plant  during  its  manufacture  there;  and  if  part  of  the 
plant  is  being  manufactured  on  other  premises,  the  Contractor  shall 
obtain  for  the  Engineer  and  for    his    duly    authorised    representative 

E.C.  6 
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permission  bo  inspect  as  it  the  plant  or  matt-rials  were  manufactured  on 
mtractor'8  own  prem 

The  Engineer  shall,  on  giving  seven  days'  notice  in  writing  to  the 
Contractor  Betting  out  any  grounds  of  objections  which  he  may  have  in 
I  of  the  work,  be  at  liberty  to  reject  all  or  any  materials,  plant,  or 
workmanship,  the  subject  of  any  of  the  said  grounds  of  objection, 
which  in  his  (.pinion  are  uot  in  accordance  with  the  Contract,  or  arc 
defective  for  any  reason  whatever. 

Provided  that,  it  such  notice  be  not  sent  to  the  Contractor  within 
reasonable  time  after  the  grounds  upon  which  such  notice  is  based 
have  come  to  the  knowledge  of  the  Engineer,  he  shall  not  be  entitled  to 

•  the  said  materials,  plant,  or  workmanship  on  such  grounds. 

The  Contractor  shall  give  the  Engineer  notice  of  any  material  being 
ready  for  testing,  and  unless  otherwise  agreed,  the  Engineer,  or  his  said 
representative,  shall,  on  u'ivinu'  twenty-four  hours'  previous  notice  in 
writing  to  the  Contractor,  attend  at  the  Contractor's  premises  within 
seven  days  of  the  date  on  which  the  material  is  notified  as  being  ready  ; 
failing  which  visit  the  Contractor  may  proceed  with  the  t>  Bts,  which 
shall  he  deemed  to  have  heen  made  in  the  Engineer's  presence,  and  he 
shall  forthwith  forward  to  the  Engineer  duly  certified  copies  of  the  same 
in  duplicate. 

Tesls  af  Contractor' 8  Premises. — In  all  cases  where  the  Contract 
provides  for  tests,  whether  at  the  premises  of  the  Contractor  or  of  any 
Sub-contractor,  the  Contractor,  except  where  otherwise  specified,  shall 
provide,  free  of  charge,  such  labour,  materials,  electricity,  fuel,  stole-. 
apparatus,  and  instruments  as  the  Engineer  may  consider  requisite  from 
time  to  time,  and  as  may  reasonahly  he  demanded,  efficiently  to  carry 
out  such  tests  of  the  plant,  material,  or  workmanship,  in  accordance 
witli  the  Contract,  and  shall  at  all  times  give  facilities  to  the  Engineer 
or  to  his  authorised  representative  to  accomplish  such  testing. 

Tests  on  Site. — In  all  cases  where  the  Contract  provides  for  t. 
on  the  site  the  Purchaser,  except  where  otherwise  specified,  shall 
provide,  tree  of  charge,  such  labour,  materials,  fuel,  Btores,  apparatus, 
and  instruments  a-  may  he  requisite  from  time  to  time,  and  as  may 
reasonably  he  demanded,  efficiently  to  carry  out  such  tests  of  the  plant, 
material,  or  workmanship  in  accordance  with  the  Contract. 

In  the  case  of  Contracts  requiring  electricity  for  tests  on  site  such 

electricity  a-  i-  available  shall  he  supplied   tree  to  the  Contractor  at  the 

pr»  ssure  of  the  ordinary  Bupply. 

II.  Delivery  of  Materials. — No  plant  or  materials  shall  be 
forwarded  until  an  intimation  in  writing  shall  have  heen  given  to  the 
Contractor  by  the  Engineer  that  the  Purchaser  is  ready  to  take  delivery. 

It  the  Purchaser  withhold  forwarding  instructions  after  they  shall 
have  been  applied  for  by  the  Contractor,  whereby  the  Contractor  is 
prevented  from  giving  delivery  by  the  dates  stipulated  in  the  Contract, 
'    ■    Purchaser  shall  bear  the  cost  of  the  storage  and  protection,  including 
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fire  insurance,  of  the  plant  and  materials,  and  make  payments  therefor 
as  provided  in  clause  24  as  though  such  plant  and  materials  had  been 
delivered  on  the  dates  stipulated  in  the  Contract. 

15.  Access  to  Site. — Suitable  access  to  and  possession  of  the  site 
shall  be  afforded  to  the  Contractor  by  the  Purchaser  in  reasonable 
time.  Full  information  as  to  the  site  and  point  or  points  of  access 
thereto  shall  be  set  forth  by  the  Engineer  in  the  Specification.  Where 
a  crane  is  available,  its  safe  lifting  capacity  shall  be  stated  in  the 
Specification. 

In  the  execution  of  the  work,  no  persons  other  than  the  Con- 
tractor, or  his  duly  appointed  representative,  sub -contractor's  and  work- 
men, shall  be  allowed  to  do  work  on  the  site,  except  by  the  special 
permission,  in  writing,  of  the  Engineer,  but  access  to  the  works  at  all 
times  shall  be  accorded  to  the  Engineer  and  his  representatives,  and 
other  authorised  officials  or  representatives  of  the  Purchaser. 

Nevertheless  the  Contractor  shall  permit  the  execution  of  work 
by  other  Contractors  or  tradesmen  whose  names  shall  have  been  pre- 
viously communicated  in  writing  to  the  Contractor  by  the  Engineer, 
and  afford  them  every  facility  for  the  execution  of  their  several  works 
simultaneously  with  his  own. 

16.  Materials  Brought  on  to  the  Site. — All  materials,  tools,  and 
tackle  brought  to  and  delivered  upon  the  site  for  the  purpose  of  the 
work,  shall,  from  the  time  of  their  being  so  brought,  vest  in  and  be 
the  property  of  the  Purchaser,  and  shall  be  used  solely  for  the  purpose 
of  the  work  and  shall  not  on  any  account  be  removed  or  taken  away 
by  the  Contractor  or  any  other  person  without  the  express  permission 
in  writing  of  the  Engineer,  but  the  Contractor  shall  nevertheless  be 
solely  liable  and  responsible  for  the  loss  or  destruction  thereof,  or 
damage  thereto  which  may  happen  otherwise  than  through  the  fault 
of  the  Purchaser.  Upon  the  completion  of  the  Contract  the  property 
in  any  surplus  materials,  tools,  and  tackle  shall  revert  to  the  Con- 
tractor, except  as  provided  by  clause  11  or  unless  there  shall  be  due, 
owing  to,  or  accruing,  or  to  accrue,  to  the  Purchaser  from  the  Con- 
tractor, any  money  or  moneys  under,  or  in  respect  of  or  by  reason  of 
the  Contract,  in  which  case  the  Purchaser  shall  be  at  liberty  to  sell  and 
dispose  of  such  surplus  materials,  apparatus,  and  tools  as  he  shall 
think  fit,  and  to  apply  the  proceeds  in  or  towards  the  satisfaction  of 
such  money  or  moneys  so  due,  owing  or  accruing,  or  to  accrue  to  him 
as  aforesaid. 

17.  Engineer's  Supervision. — All  the  works  shall  be  carried  out 
under  the  direction  and  to  the  reasonable  satisfaction  of  the  Engineer. 
The  Contractor  shall  be  responsible  for  the  correctness  of  the  positions, 
levels,  and  dimensions  of  the  works  according  to  the  drawings,  not- 
withstanding that  he  may  have  been  assisted  by  the  Engineer  in  setting 
out  the  same. 

18.  Engineer's   Decisions. — In   respect   of  all   matters    which    are 
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left  to  th<  i  -  *>r,  including  the  granting  or  with- 
holding the  Engineer  shall,  if  require  do  by  the 
Conti  •  give  in  writing  n  thereon,  and  1  such 
,!i.  All  decisions  of  the  e  r  -hull  be  subject  to  the  right 
of  arbitration  reserved  by  tl 

19.  Contractor's   Re  and    Workmen. — The   Contra  I 
-hall  employ  at   l<  tent  representative                     tne  or 

-    -  •    previously    been   communicated   in   writing   to  the 

atend  tie-  erection  of  the  plant 
and  the  carrying  out  of  the  works.    The  lesentative,  or  if  more 

than  one  -hall  be  employed  then  one  of  such  representatives,  shall  be 

.t  on  the  -it.-  during  working  hours,  and  any  written  ord- 
instructions  which  'the  Engine    r  or  his  duly  authorised  representative, 
whose  name  shall  have  been  previously  communicated  in  writing  to 

give  to  the  said  re]      -     tal         -i  the  Conti 
-hall  he  d  to  have  been  given  to  the  Contractor. 

The  Engineer  shall  he  at  liberty  to  object  to  any  representative 

by  the  Contractor  in   the  execution   of  or  otherwise 

about  the  works  who  shall  misconduct  himself  or  he  incompetent  or 

glig     "    and  the  Contractor  shall  remove  the  person  so  objected  to 

upon  receipt  from  the  Eng  •  eer  of  notice  in  writing  requiring  him  so 

to  do. 

20.  Liability  foi  Accidents  and  Damage. — The  Contractor  shall, 
during  the  pi'  g  the  work,  properly  cover  up  and  protect  the 
plant   from   injury   by  exposure  to  the  weather,   and  shall  take  every 

thle,  proper,   timely,   and   useful  precaution  against  accident  or 
injury  to  the  same  from  any  cause,  and  shall  be  and  remain  answer- 
nd   liable   for  all  accidents  or   injuries   thereto   which   until   the 
same  !/•-.  or  be  deemed  to  he,  taken  over  under  el.:  may  arise 

sioned  by  th<  Dmissions  of  the  Contractor  or  his  work- 

t  sub-contractors,  and  all  losses  and  dam   s  ng  from  Buch 

accidents  or  injuries  a-  aforesaid  -hall  he  made  <:ood  in  the  i 
plete  and  substantia]  manner  by  and  at  the  sole  eost  of  the  Conti 
and  to  the  reasonable      I        ition  of  the  Engineer. 

I  ntil  the  plant  -hall  he  or  be  deemed  to  he  taken  over  as  afore- 
-aid.   the  Cont  he  liable  for  and  shall  be  d 

indemnified  the  Purchaser  in  I  damage  or  injury  to 

any  person  or  to  any  property  of  the  I'urch.  -ioned 

by  the  negligence  ol  tie-  Contractor  or  his  workmen  or  -ub-contraetors 
or  by  defective  work,  or  material,  hut  not  other 

Provided  ti    I  I      I    infractor  shall  not  he  liable  under  tie-  Cont 
for  my  loss  of  profit  or  loss  of  contract  claim-  mad.-  against 

the   I'  not  already  provided  for  in  the  |  •.  nor   for    any 

damage  or  injury  caused  by  or  arising  from  the        I  'he   Purel 

or  of  ot  by  fire  as  hereinafter  provided)  due 

to  cireumsf  which  the  Contractor  has  no  control. 
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The  Contractor  shall  be  deemed  to  have  indemnified  and  saved 
harmless  the  Purchaser  against  all  actions,  suits,  claims,  demands, 
costs,  or  expenses  arising  in  connection  with  injuries  suffered  prior  to 
the  date  when  the  plant  shall  have  been  taken  over  under  clause  83 
herein  by  persons  employed  by  the  Contractor  on  the  works  whether 
at  common  law  or  under  the  Workmen's  Compensation  Act,  1906,  or 
any  other  statute  in  force  at  the  date  of  the  Contract  dealing  with  the 
question  of  the  liability  of  employers  for  injuries  suffered  by  employees. 

In  the  event  of  any  claim  being  made,  or  action  brought  against 
the  Purchaser  involving  the  Contractor  and  arising  out  of  the  matters 
referred  to  and  in  respect  of  which  the  Contractor  is  liable  under  this 
clause,  the  Contractor  shall  be  immediately  notified  thereof,  and  lie 
shall,  with  the  assistance,  if  he  so  require,  of  the  Purchaser,  but  at  the 
sole  expense  of  the  Contractor,  conduct  all  negotiations  for  the  settle- 
ment of  the  same,  or  of  any  litigation  that  may  arise  therefrom.  In 
such  case  the  Purchaser  shall,  at  the  expense  of  the  Contractor,  afford 
all  available  assistance  for  any  such  purpose. 

21.  Insurance. — The  Contractor  shall  insure  such  plant  and 
materials  ordered  for  the  plant  as  may  for  the  time  being  be  upon  the 
site,  and  shall  keep  them  insured  against  destruction  or  damage  by 
fire  for  the  full  value  of  such  plant  and  materials  until  the  same  be 
taken  over  under  clause  33.  (N.B. — For  liability  during  Maintenance 
Period,  see  clause  35). 

22.  Replacement  of  Defective  Work  or  Materials. — If  during  the 
progress  of  the  work  the  Engineer  shall  decide  and  notify  in  writing 
to  the  Contractor  that  the  Contractor  has  executed  any  unsound  or 
imperfect  work,  or  has  supplied  any  plant  or  materials  inferior  in 
quality  or  quantity  to  those  specified,  the  Contractor  on  receiving 
details  of  such  defects  or  deficiency  shall  at  his  own  expense,  within 
seven  days  of  his  receiving  the  notice,  proceed  to  alter,  re-construct, 
or  remove  such  work,  or  supply  fresh  materials  up  to  the  standard  of 
the  Specification,  and  in  case  the  Contractor  shall  fail  so  to  do,  the 
Purchaser  may,  on  giving  the  Contractor  seven  days'  notice  in  writing 
of  his  intention  so  to  do,  proceed  to  remove  the  work  or  materials  com- 
plained of,  and,  at  the  cost  of  the  Contractor,  perform  all  such  work  or 
supply  all  such  materials,  provided  that  nothing  in  this  clause  shall 
be  deemed  to  deprive  the  Purchaser  of  or  affect  any  rights  under  the 
Contract  which  he  may  otherwise  have  in  respect  of  such  defects  or 
deficiencies. 

23.  Deductions  from  Contract  Price. — All  costs,  damages,  or  ex- 
penses which  the  Purchaser  may  have  paid,  for  which  under  the  Con- 
tract the  Contractor  is  liable,  may  be  deducted  by  the  Purchaser  from 
any  moneys  due  or  becoming  due  by  him  to  the  Contractor  under  the 
Contract,  or  may  be  recovered  by  action  at  law  or  otherwise  from  the 
Contractor. 

24.  Terms    of   Payment. — Subject    to    any   deductions    which    the 
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Purchase]  may  be  authorised  to  make  under  the  Contract,  the  Con- 
tractor shall  be  entitled,  upon  the  certificates  oi  the  Engineer,  to  pay- 
ments by  the  Purchaser  by  instalment-  in  accordance  with  the  follow- 
ing provisions  :  — 

(1).  As  the  works  progress  instalments  oi  80  per  cent,  oi  the  con- 
tract value  as  certified  by  the  Engineei  oi  the  plain  from  time  to  time 
delivered  or  work  executed  on  the  site. 

(2).  Tin-  remaining  "-><>  per  cent.,  referred  to  herein  as  "  Retention 
Money,"  in  respect  oi  each  distinct  section  or  part  of  a  section  of  the 
works,  as  follows  :  — 

15  per  cent,  at  the  expiration  oi  one  month  after  the  plant  shall 
have  been  taken  over  by  the  Purchaser  under  clause  :5:> ;  and  the 
remaining  5  per  cent,  at  the  expiration  of  twelve  months  thereafter. 

If  at  the  time  at  which  eithei  oi  the  said  instalments  of  the  reten- 
tion money  becomes  payable  under  the  Contract  there  ate  minor  defects 
in  the  plant  which  are  not  of  such  importance  as  to  affect  the  full  com- 
mercial use  of  the  plant,  then  the  purchaser  shall  be  entitled  to  retain 
only  such  part  of  the  instalment  then  due  of  the  retention  money  as 
represents  the  cost  of  making  good  such  minor  defects,  and  any  sum 
so  retained  shall,  subject  to  the  provisions  oi  clause  35,  become  due 
upon  such  minor  defects  being  made  good. 

In  eases  where  the  Contractor  is  prevented  for  any  period  from 
causes  for  which  the  Purchaser  is  responsible  either,  first,  from  deliver- 
ing the  plant  to  the  site,  or,  secondly,  from  proceeding  with  the  erec- 
tion of  the  plant  which  he  has  already  delivered  to  the  site,  the  Pur- 
chaser shall  bear  the  cost  oi  storage  and  protection,  including  fire 
insurance,  oi  the  plant  and  materials  during  such  period.  In  the  first 
case,  the   Purchaser  shall  make  the  payment  of  80  per  cent,  therefor 

if  the  plant  had  been  delivered)  within  one  month  from  the  date 
of  notification  by  the  Contractor  to  the  Purchaser  that  the  plant  is 
ready  for  delivery,  opportunity  to  be  given  to  the  Purchaser  within 
that  time  to  satisfy  himself  that  the  plant  is  so  ready  and  that  all  por- 
tions thereoi  are  Buitablj  and  sufficiently  marked  as  being  his  property  : 
and  the  retention  money  shall  be  payable  as  above  specified  provided 
that  if  the  aforesaid  period  of  delay  shall  exceed  two  months  the  first 
instalment  of  1<>  per  cent,  of  the  retention  money  shall  be  payable  at 
the  expiry  of  the  said  two  months  from  the  date  of  notification  afore- 
said and  the  second  instalment  thereof  within  fifteen  months  from  the 
date  oi  such  uotification  aforesaid,  and  such  payments  shall  be  reduced 
by  an  amount  to  be  agreed  upon  to  covei  the  cost  of  delivery,  erection, 
and  maintenance.  In  the  Becond  case  the  retention  monej  shall  be 
payable  as  above  specified  provided  that  if  the  aforesaid  period  of 
delay  -hall  exceed  two  months  the  firsi  instalment  oi  1<>  per  cent,  of 
the  retention  monej  shall  be  payable  at  the  expirj  of  the  said  two 
month-,  and  the  Becond  instalment  thereoi  oi  the  retention  monej 
within  fifteen  months  from  the  date  from  which  the  instalment  of  80 
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per  cent,  became  payable,  and  such  payments  shall  be  reduced  by  an 
amount  to  be  agreed  upon  to  cover  the  cost  of  erection  and  main- 
tenance. 

25.  Provisional  Sums. — In  any  case  where  the  contract  price  in- 
cludes a  provisional  sum  to  be  provided  by  the  Contractor  for  meeting 
the  expense  of  extra  work  or  for  work  to  be  done  or  materials  to  be 
supplied  by  a  sub-contractor,  such  sum  shall  be  expended  or  used, 
either  wholly  or  in  part,  or  be  not  used,  at  the  discretion  of  the  Engi- 
neer and  entirely  as  he  may  decide  and  direct.  If  no  part  or  only  part 
thereof  be  used  then  the  whole  or  the  part,  as  the  case  may  be,  not 
used  shall  be  deducted  from  the  contract  price.  None  of  the  works 
or  articles  to  which  such  sum  of  money  refers  shall  be  done  or  purchased 
without  the  written  order  of  the  Engineer,  and  they  shall  be  done  by 
or  purchased  from  such  persons  only  as  he  shall  direct.  The  Con- 
tractor shall  allow  such  persons  every  facility  for  the  execution  of 
their  several  works  simultaneously  with  his  own,  and  shall,  within 
fourteen  days  after  the  Engineer  has  requested  him  in  writing  so  to 
do,  pay  the  amounts  of  the  accounts  of  such  persons  for  such  articles 
and  works.  To  the  net  amounts  so  paid  shall  be  added  a  10  per  cent, 
sum  for  the  Contractor's  profit.  The  difference  between  such  pay- 
ments plus  the  said  profit  and  the  sums  provided  shall  be  added  to  or 
deducted  from  the  contract  price  as  the  case  may  be.  Provided  always 
that  the  Contractor  shall  have  no  responsibility  with  regard  to  such 
works  or  articles  unless  he  shall  have  previously  approved  the  sub- 
contractor and  /or  the  material  or  plant  to  be  supplied. 

26.  Certificates  of  Engineer.  Every  application  to  the  Engineer 
for  a  certificate  must  be  accompanied  by  a  detailed  claim  (in  duplicate) 
setting  forth  in  the  order  of  the  schedule  of  prices,  particulars  of  the 
plant  delivered  and  work  executed  to  the  date  of  claim,  and  the  certi- 
ficate as  to  such  plant  and  work  as  is  in  the  reasonable  opinion  of  the 
Engineer  in  accordance  with  the  Contract  shall  be  issued  within  four- 
teen days  of  the  application  for  the  same. 

The  Engineer  may  by  any  certificate  make  any  correction  or  modi- 
fication in  any  previous  certificate  which  shall  have  been  issued  by 
him,  and  payments  shall  be  regulated  and  adjusted  accordingly. 

27.  Due  Dates  of  Payments.— Payments  shall  be  due  and  payable 
by  the  Purchaser  within  one  month  from  the  date  of  each  certificate 
of  the  Engineer. 

In  the  event  of  the  Engineer  failing  to  issue  a  certificate  within 
the  said  period  of  fourteen  days  if  such  certificate  is  properly  due,  or 
the  Purchaser  failing  to  pay  the  Contractor  within  one  month  anj 
amount  certified  by  the  Engineer,  the  Contractor  shall  have  the  right, 
<ai  giving  fourteen  days'  notice  in  writing  to  the  Purchaser  or  to  the 
Engineer,  to  stop  all  operations,  and  the  expenses  incurred  by  such 
stoppage  and  the  subsequent  resumption  of  work  shall  be  paid  by  the 
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Purchaser  to  the  Contractor  as  an  extra  over  and  above  the  amount 

ible  under  the  Contract 

28.  Certificate  not  to  Affect  Rights  of  the  Purchaser  01  Con- 
tractor,— X<>  certificate  ot  the  Engineer  on  account,  uor  any  sum  paid 
■  in  account  by  the  Purchaser  nor  any  extension  of  time  for  the  execu- 
tion of  the  works  by  the  Contractor  under  the  powers  granted  by  clan-. 
•'in  -hall  affect  or  prejudice  th>'  rights  of  the  Purchaser  against  the  Con- 
tractor, or  relieve  the  Contractor  of  his  obligations  for  the  due  perform- 
ance of  the  contract,  or  be  interpreted  as  approval  of  the  work  done 
or  of  the  materials  supplied,  and  no  certificate  shall  create  liability  in 
the  Purchase]  to  pay  for  alterations,  amendments,  or  variations  not 
ordered  in  writing  by  the   Engineer,  or  discharge  the  liability  of  the 

tractor  for  the  payment  of  damages  whether  due  ascertained  or  cer- 
tified or  not  or  of  any  sum  against  the  payment  of  which  he  is  hound  to 
indemnify  the  Purchaser,  nor  shall  any  such  certificate  nor  the  accept- 
ance by  him  of  any  sum  paid  on  account  or  otherwise  affect  or  prejudice 
the  rights  of  the  Contractor  against  the  Purchaser. 

29.  Suspension  of  Works. — The  Purchaser  shall  paj  to  the  Con- 
tractor all  reasonable  expenses  arising  from  suspension  of  the  works 
by  order  in  writing  of  the  Purchaser  or  the  Engineer  unless  such  sus- 
pension he  due  to  some  default  on  the  part  of  the  Contractor  or  sub- 
contractor. 

•'in.  Extension  of  time  for  Completion. — If  after  the  acceptance  of 
the  Tender  or  after  the  commencement  of  the  work,  as  the  case  maj 
be,  by  reason  of  extra  work,  alterations  in,  or  deviations  from,  the 
Specification  directed  in  writing  by  the  Purchaser  or  by  the  Engineer, 
or  by  reason  of  the  suspension  of  the  works  under  the  direction  of  the 
Purchaser  or  of  tin-  Engineer  or  by  reason  of  unusual  inclemency  of 
the  weather  or  of  civil  commotion  or  general  or  local  strikes  or  lock-outs 
or  combinations  of  workmen  or  in  consequence  of  Hie,  or  of  any  acci- 
dent in  the  manufacture  of  important  parts  of  the  plant  or  of  any 
accident  to,  or  breakdown  of  important  pails  of  the  machinery  in  the 
Contractor's  or  any  sub-contractor's  premises  beyond  the  reasonable  con- 
trol of  the  Contractor  or  sub-contractor  (which  breakdown  in  the  event 
oi  the  Bame  being  likely  to  cause  delay  the  Contractoi  or  sub-contractor 
shall  repair  with  due  diligence)  or  of  any  accident  during  transit  or  on 
the  site  beyond  the  reasonable  control  of  the  Contractor  or  Bub- 
contractor  causing  a  d<  laj  in  the  Bupply  of  plant  or  materials  or  by  reason 
of  the  non-completion  ot  a  section  of  the  contract  to  he  executed  by 
another  Contractor  or  by  a  sub-contractor  specified  by  the  Engineer, 
or  by  reason  of  anj  delaj  on  the  part  ot  the  Purchaser  or  the  Engineer 
give  the  Contractor  forwarding  instructions  when  requested  to  do 
so  by  the  Contractor,  or  to  approve  drawings  or  by  reason  of  anj  other 
act  or  default  on  the  part  of  the  Purchaser  or  the  Engineer  or  l>\  reason 

of  any  other  cause  whether  of  a   -imilar  nature  or  otherwise  beyond   the 

sonable  control  ot  the  Contractor,  the  Contractor  shall  have  been 
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delayed  or  impeded  in  the  completion  of  the  work,  whether  such  delay 
or  impediment  occur  before  or  after  the  time  or  extended  time  fixed 
for  completion,  provided  that  the  Contractor  shall  have  given  to  the 
Purchaser  or  the  Engineer  the  earliest  possible  notice  in  writing  of  his 
claim  for  an  extension  of  time,  the  Engineer  shall  on  receipt  of  such 
notice  grant  the  Contractor  from  time  to  time  in  writing  such  exten- 
sion of  time  either  prospectively  or  retrospectively  as  may  be  reason- 
able, and  any  such  extension  of  time  shall  exonerate  the  Contractor 
from  any  claim  or  demand  on  the  part  of  the  Purchaser  in  respect  of 
such  delay. 

The  Contractor  shall  not  be  called  upon  to  carry  out  any  portion 
of  the  works  which  is  of  a  nature  requiring  a  building,  structure,  or 
approach  for  the  reception  or  efficient  installation  thereof,  and  which 
building,  structure,  or  approach  is  by  the  Contract  to  be  provided  by 
the  Purchaser,  unless  and  until  such  building,  structure,  or  approach 
shall  be  in  a  condition  sufficient  for  the  reception,  efficient  installation 
or  transport  of  such  portions  of  the  work,  and  the  contract  date  of 
completion  shall  be  extended  pari  passu  with  the  delay  in  the  provid- 
ing of  any  such  building,  structure,  or  approach. 

31.  Damages  for  Delay  in  Completion.— If  the  Contractor  fail  m 
the  due  performance  of  his  Contract  within  the  time  fixed  by  the  Con- 
tract or  any  extension  thereof,  and  the  Purchaser  shall  have  suffered 
any  loss  from  the  delay  occasioned  by  such  failure,  the  Contractor 
agrees  to  accept  a  reduction  of  the  contract  price  of  per 
cent,  per  week  reckoned  on  the  contract  value  of  such  portion  only  of 
the  plant  as  cannot  in  consequence  of  the  delay  be  used  commercially 
and  efficiently  during  each  week  between  the  appointed  or  extended 
time  as  the  case  may  be  and  the  actual  time  of  taking  over  under  clause 
34,  and  such  reduction  shall  be  in  full  satisfaction  of  the  Contractor's 
liability  for  delay,  but  shall  not  in  any  case  exceed  per  cent, 
of  the  contract  value  of  such  portion  of  the  plant. 

32.  Tests  on  Completion. — On  the  completion  of  the  works  on  the 
site  substantially  in  accordance  with  the  Contract  the  Contractor  shall 
give  the  Engineer  notice  in  writing  thereof,  and  before  making  the 
"  tests  on  completion"  shall  give  the  Engineer  seven  days'  notice  in 
writing  of  the  date  on  which  he  will  make  the  said  tests  of  the  work 
in  accordance  with,  and  in  the  manner  prescribed  by,  the  Specification. 

Unless  otherwise  agreed  the  Contractor  shall  commence  such  tests 
upon  such  date  and  shall  carry  out  the  same,  and  if  the  Engineer  or 
hie  authorised  representative,  whose  name  shall  previously  have  been 
communicated  in  writing  to  the  Contractor,  shall  attend  such  tests 
shall  be  carried  out  in  his  presence. 

If  the  Engineer  or  his  said  representative  shall  fail  to  be  present 
at  the  said  tests  the  Contractor  shall  be  entitled  to  proceed  in  his 
absence,  and  the  said  tests  shall  be  deemed  to  have  been  made  in  his 
presence. 
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If  any  portion  of  the  planl  fail  under  the  tests  to  fulfil  the  contract 
conditions,  tests  of  the  faulty  portions  shall,  if  required  by  the  Engineer, 
or  by  the  Contractor,  be  repeated  within  a  reasonable  time  upon  the 
same  terms  and  conditions,  and  upon  payment  to  the  Purchaser  of  all 

cable  expenses  to  which  he  may  be  put  by  Buch  tests. 

Ii  the  "  test-  on  completion  "'  be  not  successfully  made  by  the 
Contractor  within  one  month  after  the  'lite  fixed  by  the  Contract  for 
mpletion  fur  commercial  use  or  lor  testing  of  the  plant,  and  if, 
in  the  opinion  of  the  Engineer,  the  tests  are  being  unduly  delayed, 
the  Engineer  may,  in  writing,  call  upon  the  Contractor  under  seven 
lays'  notice  to  make  such  tests,  and  on  the  expiry  of  such  notice  such 
tests  -hall  forthwith  he  made  by  the  Contractor. 

Ii,  after  the  expiry  ol  the  said  notice  from  the  Engineer  the  Con- 

•  •!•  neglects  to  make  such  tests,  the  Engineer  may  proceed  to  make 
such  tests  himself  at  the  Contractor's  risk  and  expense. 

Right  of  Use  before  Tests.  —  It  the  Contractoi  neglects  to  make  the 
bests  on  completion  by  the  dates  stipulated  by  the  Contract,  the  Pur- 
t  shall  nevertheless  have  the  right  oi  using  the  plant  at  his  own 
expense  until  the  "  tests  on  completion  "  are  successfully  carried  out, 
but  such  use  shall,  provided  the  plant  is  used  in  a  proper  and  normal 
manner,  be  at  the  Contractor's  risk. 

At  any  time  after  the  completion  of  the  works,  or  any  portion 
i  as  the  case  may  be,  on  the  site  the  Purchaser  may,  pending 
any  arbitration  under  the  Contract,  use  am  portion  of  the  plant  reason- 
ably capable  of  being  used,  but  in  such  case  the  Contractor  shall  be 
entitled  to  be  paid  in  respect  of  any  plant  commercially  used,  a  sum 
equal  to  five  per  cent,  per  annum  (according  to  the  period  of  the  user) 
upon  the  amount  withheld  or  deducted  in  respect  of  such  plant. 

:',:;.  Time  of  Taking  Over. — The  plant,  when  erected  on  the  site. 
-hall  he  deemed  to  have  been  taken  over  by  the  Purchaser  when  the 
Engineer  -hall  have  certified  in  writing  that  the  plant  has  fulfilled  the 
Contract  conditions  and  such  certificate  shall  not  be  unreasonably  with- 
held, nor  shall  the  Engineer  delay  the  issuing  ot  his  taking-over  certi- 
ficate on  account  of  minor  omissions  or  defects,  which  do  not  affect  the 
commercial  use  of  the  plant,  provided  always  that  the  Contractor 
undertakes  to  make  good  such  omissions  and  delects  at  the  earliest 
possible  moment . 

Interference  with  Tests. — If  by  any  act  ot  the  Purchaser  or  of  the 
Engineer,  or  by  the  use  ot  the  plant  as  provided  in  clause  32,  the  Con- 
tractoi- shall  be  prevented  from  carrying  out  the  "tests  on  comple- 
tion" within  two  months  from  the  date  ot  the  notice  oi  completion 
specified  in  clause  32,  unless  in  the  meantime  the  plant  shall  have  been 
proved  not  to  be  substantially  in  accordance  with  the  Contract  condi- 
the  plant  -ball  be  deemed  to  be  taken  over  as  on  the  last  day 

•   the  -aid   two  months,  and  payments  to  the  Contractor  shall  be  made 

as  if  final   satisfactory  "  teste  on  completion"  had  taken  place,  but 
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nevertheless  the  Contractor  shall  make  the  said  tests  during  the  period 
provided  for  maintenance  as  and  when  required  by  the  Engineer  upon 
fourteen  days'  notice  in  writing;  and  the  obligations  and  liabilities  of 
the  Contractor  in  connection  with  such  tests  shall  be  the  same  as  his 
obligations  and  liabilities  in  connection  with  the  tests  specified  in 
clause  32,  provided  that  the  Purchaser  shall  pay  the  extra  expense  of 
such  tests. 

34.  Rejection  of  Defective  Work. — If  the  completed  plant,  or  any 
portion  thereof,  before  it  is  taken  over  under  clause  33  be  defective,  or 
fail  to  fulfil  the  requirements  of  the  Contract,  and  the  Contractor 
receive  from  the  Engineer  notice  setting  forth  particulars  of  such  defects 
or  failure,  the  Contractor  shall  forthwith  make  the  defective  plant  good, 
or  alter  the  same  to  make  it  comply  with  the  requirements  of  the 
Contract.  Should  he  fail  to  do  so  within  a  reasonable  time,,  the  Pur- 
chaser may  reject  and  replace,  within  a  reasonable  time  and  at  a 
reasonable  price  under  competitive  conditions,  at  the  cost  of  the  Con- 
tractor, the  whole  or  any  portion  of  the  plant,  as  the  case  may  be, 
which  is  defective  or  fails  to  fulfil  the  requirements  of  the  Contract. 
The  Contractor's  full  and  extreme  liability  under  this  clause  shall  be 
satisfied  by  the  payment  to  the  Purchaser  of  the  extra  cost,  if  any, 
of  such  replacement,  such  extra  cost  being  the  ascertained  difference 
between  the  price  paid  by  the  Purchaser,  under  competitive  conditions, 
for  such  replacement  and  the  contract  price  for  the  plant  so  replaced, 
and  the  repayment  of  any  sum  paid  by  the  Purchaser  to  the  Contractor 
in  respect  of  such  defective  plant.  Should  the  Purchaser  not  so  replace 
the  rejected  plant  within  a  reasonable  time,  the  Contractor's  full  and 
extreme  liability  under  this  clause  shall  be  satisfied  by  the  repayment 
of  all  moneys  paid  by  the  Purchaser  to  him  in  respect  of  such  plant. 
If  such  supply  of  defective  plant  shall  have  caused  delay  in  the  com- 
pletion of  the  Contract,  so  as  to  give  rise  to  a  claim  for  damages  on 
the  part  of  the  Purchaser  under  clause  31,  nothing  contained  in  this 
clause  shall  interfere  with  or  prejudice  any  rights  of  the  Purchaser  with 
respect  to  such  claims,  but  such  claims  shall  not  in  the  case  of  plant 
replaced  by  the  Purchaser  as  herein  provided  exceed  25  per  cent  of 
the  contract  value  of  the  plant  so  replaced. 

If  the  defective  plant  be  required  by  the  Purchaser  for  commercial 
use,  he  shall  be  entitled  to  make  use  of  the  same,  in  a  reasonable  and 
proper  manner,  for  a  reasonable  time  sufficient  to  enable  him  to  obtain 
other  plant  to  replace  it,  the  Contractor  being  allowed  a  reasonable 
sum  for  the  use  of  the  same,  but  the  Purchaser  shall  not  be  entitled 
to  any  damages  under  clause  31  in  respect  of  such  time. 

35.  Maintenance. — For  a  period  of  twelve  calendar  months  after 
the  plant  has  been  taken  over  under  clause  33  the  Contractor  shall  be 
responsible  for  any  defects  that  may  develop  under  the  conditions  pro- 
vided for  by  the  Contract,  and  under  proper  use,  arising  from  faulty- 
materials,   design,   or  workmanship   in   the   plant,   but  not   otherwise, 
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and  shall  remedy  Buch  defects  when  called  upon  bo  bo  do  by  the  Engi- 
aeer,  who  &hal]  state  in  writing  in  what  respect  any  portion  is  faulty. 

It  it  becomes  necessarj  Eor  the  Contractor  to  replace  or  renew  any 
ective  portions  of  the  plant  under  this  clause,  the  provisions  of  this 
clause  shall  apply  to  the  portions  « . t  the  plant  bo  replaced  or  renewed 
until  the  expiration  of  six  months  from  the  date  of  such  replacement 
or  renewal  or  until  the  end  of  the  above-mentioned  period  oi  twelve 
months,  whichever  may  be  the  later.  It  any  defects  be  not  remedied 
within  a  reasonable  time,  the  Purchaser  may  proceed  to  do  the  work 
at  the  Contractor's  risk  and  expense,  but  without  prejudice  to  anj 
other  rights  which  the  Purchaser  may  have  against  the  Contractor  in 
respect  ol  Such  defects. 

If  the  replacement  or  renewals  air  of  such  a  character  as  maj 
affect  tht-  effieiencj  of  the  plant,  the  Purchaser  shall  have  the  right 
to  give  to  the  Contractor  within  one  month  of  such  replacement  or 
renewal  notice  in  writing  that  'tests  on  completion*'  be  made,  in 
which  case  such  tests  shall  be  carried  out  as  provided  in  clause  32 
hereof.  Should  such  tests  show  that  the  plant  sustains  the  guarantees 
given  in  the  Contract  the  cost  of  the  tests  shall  be  borne  by  the  Pur- 
chaser. Should  the  guarantees  not  be  sustained  the  cost  of  the  tests 
-hall  be  borne  by  the  Contractor. 

All  inspections,  adjustments,  replacements,  or  renewals  earned 
out  by  the  Contractor  during  the  maintenance  period  shall  he  subject 
to  the  same  General  Conditions  as  the  contract. 

Until  the  final  certificate  shall  have  been  issued,  the  Contractoi 
shall  have  the  right  of  entry,  at  Ins  own  risk  and  expense,  by  himself 
or  his  duly  authorised  representatives,  whose  names  shall  have  pre- 
viously been  communicated  in  writing  to  the  Engineer,  at  all  reason- 
able working  hours,  upon  all  necessary  parts  of  the  works  for  the  pur- 
pose of  inspecting  the  working  and  the  records  of  the  plant  and  taking 
notes  therefrom,  and,  if  he  desire,  at  his  own  risk  and  expense,  making 
any  tests,  subject  to  the  approval  of  the  Engineer  which  shall  not  i» 
unreasonably  withheld. 

36.  Regulations  of  Local  Authorities. — The  Contractor  shall 
throughout    the    continuance   of   the   Contract,    and     in     reaped     of     all 

matters  arising  in  the  performance  thereof,  conform  at  his  own  expense 

with    all    Act-   of    Parliament    and    with    all    regulations    and    by-laws   of 
the   local   oi'  other  authorities   which    shall    he   applicable   to   the    work-. 

and  shall  not  in  the  performance  of  the  Contract   in  anj    manner  en- 
danger the  Bafety  or  unlawfully   interfere   with  the  convenience  of  the 
public.    The  Purchaser  -hall,  when  desired,  afford  all  reasonable  assist 
ance  to  the  Contractor  in  obtaining   information   as  to  Bpecial   local 

condition-. 

:;7.    Arbitration.  —  If   at    any    tune   any   question,   dispute,    or  ditfer- 

.  ore  whatsoever  shall  arise  between  the  purchaser  or  the  Engineer  and 
fch<   Contractor  upon,  or  in  relation  to,  or  in  connection  with,  the  Con- 
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tract,  either  party  may  forthwith  give  to  the  other  notice  in  writing 
of  the  existence  of  such  question,  dispute,  or  difference,  and  the  same 
shall  be  referred  to  the  arbitration  of  a  person  to  be  mutually  agreed 
upon,  or,  failing  agreement,  to  some  person  appointed  by  the  President 
for  the  time  being  of  The  Institution  of  Electrical  Engineers.  This 
submission  shall  be  deemed  to  be  a  submission  to  arbitration  within 
the  meaning  of  the  Arbitration  Act,  1889,  or  any  statutory  modification 

thereof. 

The  award  of  the  arbitrator  shall  be  final  and  binding  on  the 
parties.  Upon  every  or  any  such  reference,  the  costs  of  and  incidental 
to  the  reference  and  award  respectively  shall  be  in  the  discretion  of  the 
arbitrator,  who  may  determine  the  amount  thereof,  or  direct  the  same 
to  be  taxed  as  between  solicitor  and  client,  or  as  between  party  and 
party,  and  shall  direct  by  whom  and  to  whom,  and  in  what  manner 
the  same  shall  be  borne  and  paid. 

Work  under  the  Contract  shall,  if  reasonably  possible,  continue 
during  the  arbitration  proceedings,  and  no  payments  due  or  payable 
by  the  Purchaser  shall  be  withheld  on  account  of  such  proceedings. 

38.  Construction  of  Contract.— -The  contract  shall  in  all  respects 
be  construed  and  operate  as  an  English  contract  and  in  conformity 
with  English  law,  and  all  payments  thereunder  shall  be  made  in 
sterling  money. 

39.  Marginal  Notes. — The  marginal  notes  hereto  shall  not  affect 
the  construction  hereof. 


CONDITIONS   TO   BE   OBSEEVED  IN   TENDERING. 

Tenderer's  Specification. — The  Tenderer  is  required  to  fill  in  the 
details  of  his  Tender  in  the  spaces  provided  for  the  purpose.  Such 
statement  will  be  accepted  in  lieu  of  a  detailed  Specification,  but  the 
Tenderer  is  at  liberty  to  add  any  details  and  conditions  that  he  may 
deem  desirable,  and  in  the  event  of  his  doing  so  shall  print  or  type  the 
same  and  annex  the  added  matter  to  the  Specification  returned  by 
him,  but  such  additional  details  and  conditions  shall  not  be  binding 
on  the  Purchaser  unless  they  are  approved  by  him  and  incorporated 
in  the  Contract. 

Tenders.—  The  copy  of  the  Specification  supplied,  together  with  the 
General  Conditions  and  Drawings,  sealed  and  marked  ' '  Tender  for 

"  shall  subject  to  the 
preceding  clause  be  returned  intact  with  the  Tender  Form  and  Schedules, 
if  any,  filled  up  and  signed,  addressed  to  and 

must  be  received  by  him  before  on 

The  Purchaser  reserves  to  himself  the  right  of  accepting  a  separate 
Tender  or  separate  Tenders  for  any  one  or  more  of  the  sections  of  the 
Specification. 


94  GENERAL  CONDITIONS   IN   ENGINEERING  CONTRACTS. 

The  Purchaser  does  Dot  bind  himself  to  accept  the  lowest  or  any 
■  r,  nor  will  he  be  responsible  for,  or  pay  for,  expenses  or  losses 
which  may  be  incurred  by  any  Tenderer  in  the  preparation  of  his  Tender, 
exc<  pt  ae  provided  by  clause  3  of  the  '  reneral  Conditions. 

The  sum  deposited  by  the  Tenderer  ou  application  for  the  Specifica- 
tion will  lit-  refunded  to  him  within  one  month  of  the  date  of  the 
adjudication  upon  the  Tenders,  unless  the  Tender  was  not  made  in  good 
faith,  in  which  cast-  the  deposit  shall  be  forfeited,  A  duplicate  copy  of 
the  Specification  and  General  Conditions  shall  on  request  be  supplied  to 
Tenderers  without  charge,  and  extra  copies  of  the  drawings  at  schedule 

[Note. — It  is  essential   that   the    advertisement    inviting 

'renders  should  notify  a  suitable  place  where  the  General  Con- 
ditions. Specification,  and  Drawings  may  be  inspected,  and 
should  give  such  particulars  of  the  class  of  plant  and  apparatus 
required  under  each  section  as  will  enable  contracting  firms  to 

decide,  withoul  obtaining  the  Specification,  whether  they  are 
able  to  tender,  and  should  also  state  the  amount  of  the  deposit 
to  be  paid  for  the  General  Conditions,  Specification,  and 
Drawings.] 
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APPENDIX    II. 

Model     Conditions     of     Sale     issued     by     the     British 
Electrical  and  Allied  Manufacturers'  Association. 

[Reprinted  by  kind  permission  of  the  Association.! 

[Note. — As  has  been  stated  in  the  Preface,  these  con- 
ditions, being  conditions  relating  to  the  sale  of  goods  and  not 
to  the  construction  of  plant  or  works,  are  rather  outside  the 
scope  of  this  work.  In  addition,  they  are  not  yet  so  generally 
accepted,  even  by  electrical  manufacturers,  as  the  model 
clauses  issued  by  the  Institution  of  Electrical  Engineers. 
Nevertheless  they  are  of  great  interest,  and  it  is  believed  that 
Engineers  and  others  may  welcome  the  opportunity  of  seeing 
them  here  reprinted  in  a  convenient  form.] 

CONDITIONS  OF  SALE  (A)  OF  GOODS  FOR  USE  IN  THE 
UNITED  KINGDOM  EXCLUSIVE  OF  ERECTION. 

1.  General. — The  acceptance  of  this  tender  includes  the  acceptance 
of  the  following  terms  and  conditions  :  — 

2.  Validity. — Unless  previously  withdrawn,  this  tender  is  open  for 
acceptance  within  thirty  days  only  from  date  hereof. 

3.  Acceptance. — The  acceptance  of  this  tender  must  be  accom- 
panied by  sufficient  information  to  enable  us  to  proceed  with  the  order 
forthwith,  otherwise  we  are  to  be  at  liberty  to  amend  the  tender  prices 
to  cover  any  increase  in  cost  which  has  taken  place  after  acceptance. 
Any  samples  submitted  must  be  returned  to  our  works,  carriage  paid, 
within  one  month  from  despatch,  or  paid  for. 

4.  Packing. — Unless  otherwise  specified  in  this  tender,  all  wooden 
packing  cases,  skids,  drums,  &c,  must  be  returned  to  our  works  at 
your  expense  and  in  good  condition  within  one  month  of  receipt, 
otherwise  they  will  be  charged  for. 

5.  Limits  of  Contract. — This  tender  includes  only  such  goods, 
accessories,  and  work  as  are  specified  herein. 

6.  Drawings,  &c. — All  descriptive  and  forwarding  specifications, 
drawings,   and  particulars  of  weights  and  dimensions  submitted  with 
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this  tender  are  approximate  only,  and  the  descriptions  and  illustrations 
contained  in  our  catalogues,  price  lists,  and  other  advertisement  matter, 
are  intended  merely  t<>  present  a  general  idea  oi  the  goods  described 
therein,  and  nun.-  oi  these  Bhall  form  part  of  the  contract.  After 
i  iceptance  oi  this  tender,  a  set  of  certified  outline  drawings  will  be 
supplied  free  of  charge  it'  desired. 

7.  Testa. — Our  manufactures  are  carefully  inspected  and,  where 
practicable,  submitted  to  our  standard  tests  at  our  works  before 
despatch.  If  special  tests  or  teste  In  the  presence  of  yon  or  your  repre- 
sentative are  required,  these  will  be  charged  for  extra,  and  in  the  evenl 
..i  any  delaj  on  your  part  in  attending  such  tests  alter  seven  days'  notice 
that  we  are  ready,  the  tests  will  proceed  in  your  absence,  and  shall  bo 
deemed  to  have  been  made  in  your  presence.  Unless  otherwise 
provided  all  tests  must  be  made  at  our  works. 

8.  Performance. — The  figures  given  for  performance  are  based 
upon  our  experience,  and  are  such  as  we  expect  to  obtain  on  test,  but 
we  will  only  accept  liability  for  failure  to  obtain  the  figures  given,  when 
we  guarantee  such  figures  within  specified  margins,  known  as  "  toler- 

under  an  agreed  penalty  (as  liquidated  damages)  and  bonus  if 
the  figures  obtained  exceed  the  tolerances.  You  assume  responsibility 
for  the  capacity  and  performance  of  the  goods  being  sufficient  and 
suitable  for  your  purpose. 

In  the  event  of  the  goods  being  defective,  or  the  performance 
failing  to  fulfil  the  terms  of  such  guarantee,  reasonable  time  and  oppor- 
tunity to  remedy  the  defect  or  to  comply  with  the  terms  of  the 
guarantee  shall  be  given  to  us;  if  we  fail  to  do  so,  you  may  cancel  the 
contract,  as  regards  such  portion  of  the  goods  as  are  defective  or  fail  to 
fulfil  the  guarantee,  by  notice  in  writing  as  from  that  date,  but  such 
ne.  illation  must  take  place  before  despatch.  In  any  case,  our  full 
and  extreme  liability  for  such  defects  or  failures  shall  be  discharged  by 
the  payment  of  any  penalty  which  may  have  accrued  under  clause  9, 
and  by  the  repayment  of  any  sum  paid  by  yon  to  us  in  respect  of  such 
I  fective  goods. 

9.  Despatch. — The  time  given  for  despatch  is  to  date  from  receipt 
by  us  oi  a  written  order  to  proceed,  and  of  all  the  oecessarj  information 
and  drawings  to  enable  us  to  put  the  work  in  hand.  We  will  use  our 
best  endeavours  to  despatch  on  the  date  given,  but  will  accept  no 
liability  for  failure  to  do  so  unless  a  guarantee  shall  have  been  given  in 
writing  under  an  agreed  penalty  (as  liquidated  damages)  for  late 
lespatch,  and  you  have  Buffered  loss  by  our  delay.  Should  despatch  be 
hindered  or  delayed  by  your  instructions  or  lacs  of  instructions  or  by 
any  cause  whatsoever  beyond  our  reasonable  control,  including  strikes, 
lock-outs,  war,  fire,  accidents,  or  defective  material,  a  reasonable  exten- 
sion oi  time  Bhall  be  granted.  In  the  evenl  of  the  suspension  of  the 
work  by  your  instructions  or  lack  of  instructions,  the  contract   price 

shall  be  increased  to  cover  any  extra  expense  thereby  incurred  by  us. 
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10.  Delivery. — Unless  otherwise  specified  the  price  quoted  includes 
delivery  within  railway  companies'  free  delivery  area  only  on  orders  of 
the  value  of  £  and  upwards,  subject  to  the  railway  company's 
conditions.  Orders  below  £  in  value  will  be  consigned  carriage 
forward. 

11.  Terms  of  Payment. — Where  no  other  terms  of  payment  have 
been  agreed,  payment  in  respect  of  any  of  the  goods  shall  be  due  on 
notification  by  us  that  they  have  been  tested  under  clause  7,  or  that 
they  are  ready  for  despatch. 

Any  liability  on  our  part  is  subject  to  the  terms  of  payment  and  all 
your  other  obligations  to  us  under  the  contract  being  strictly  observed. 

12.  Storage. — If  we  do  not  receive  forwarding  instructions  within 
seven  days  after  date  of  notification  that  the  goods  have  been  tested 
under  clause  7  or  are  ready  for  despatch,  you  shall  take  delivery  or 
arrange  for  storage.  We  are  prepared,  however,  if  our  storage  facilities 
permit,  to  store  the  goods,  making  a  charge  of  per  ton  per 
week  until  the  goods  are  despatched,  and  the  goods  shall  be  paid  for 
as  if  they  had  been  despatched.  Any  charges  for  storage  or  demurrage 
after  despatch  must  be  paid  for  by  you. 

13.  Damage  in  Transit. — When  the  price  quoted  includes  delivery, 
we  will  repair  or  replace  free  of  charge  goods  damaged  in  transit  pro- 
vided the  carriers  and  ourselves  receive  written  notification  of  such 
damage  within  three  days  of  delivery,  but  not  otherwise. 

14.  Guarantee. — For  a  period  of  six  calendar  months  after  the 
goods  have  been  despatched,  and  subject  to  clause  13,  our  liability  is 
limited  to  making  good  any  defects  developing  in  goods  of  our  own 
manufacture  under  proper  use  and  arising  solely  from  faulty  design, 
materials,  or  workmanship,  provided  always  that  such  defective  parte 
are  promptly  returned  free  to  our  works,  unless  otherwise  arranged. 
The  repaired  or  new  parts  will  be  delivered  free  within  railway  com- 
panies' free  delivery  area.  At  the  termination  of  such  period  all  further 
liability  on  our  part  ceases.  In  the  case  of  goods  not  of  our  manufac- 
ture, you  are  entitled  to  the  benefit  of  any  guarantee  given  to  us  in 
respect  thereof. 

15.  Patents. — In  the  event  of  any  claim  being  made  or  action 
being  brought  against  you  in  respect  of  infringement  of  patents  by  the 
manufacture  or  sale  by  us  of  goods  supplied  to  3?ou  hereunder,  you  are 
to  notify  us  immediately,  and  we  shall  be  at  liberty  with  your  assistance 
if  required,  but  at  our  expense,  to  conduct  all  negotiations  for  the  settle- 
ment of  the  same  or  any  litigation  that  may  arise  therefrom  ;  subject  to 
such  notification  and  provided  that  no  such  goods,  or  any  part  thereof, 
shall  be  used  for  any  purpose  other  than  that  for  which  we  supply  them, 
we  will  indemnify  you  in  respect  of  any  such  claims. 

16.  Arbitration. — If  at  any  time  any  question,  dispute,  or  difference 
whatsoever  shall  arise  between  j'ou  and  ourselves  upon,  in  relation  to, 
or  in  connection  with  the  contract,  either  of  us  may  give  to  the  other 

E.C.  7 
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Dotice  in  writing  of  the  existence  ol  such  question,  dispute,  or  differ- 
ence, and  tli.-  Bame  shall  be  referred  to  the  arbitration  of  a  persoo  bo 
be  mutually  agreed  upon,  or  failing  agreement,  ol  Borne  person 
appointed  by  the  president  for  the  time  being  of  the  Institution  of 
Electrical  Engineers.  The  submission  shall  be  deemed  bo  be  a  Bub- 
mission  to  arbitration  within  the  meaning  of  the  Arbitration  Act,  L889 
or  an\  statutory  modification  thereof. 

17  Legal  Construction. — The  contract  shall  in  all  respects  be 
construed  and  operate  as  an  English  contract  ami  in  conformity  with 
English  law. 


CONDITIONS  OF  SALE  (B)  OF  GOODS  FOB  USE  IN  THE 
UNITED  KINGDOM  [NCLUSIVE  OF  ERECTION. 

1.  General. — The  acceptance  oi  this  bender  includes  the  acceptance 
of  bhe  following  terms  and  conditions:  — 

•_>.  Validity.—  Unless  previously  withdrawn,  this  tender  is  open  for 
acceptance  within  thirty  days  only  from  date  hereof. 

:;.   Acceptance . — The  acceptance  ol    this    bender  must  be  accom 
panied  h\  sufficient  information  bo  enable  us  to  proceed  with  the  order 
forthwith,  otherwise  we  are  to  be  at  liberty  to  amend  bhe  bender  prices 
t-i  cover  an\   increase  in  cost  which  ha--  taken  place  after  acceptance 
Any  samples  submitted  must  he  returned  to  our  works,  carriage  paid, 
within  one  month  from  date  of  despatch,  or  paid  tor. 

1     Packing. — Unless  otherwise  specified  in  this  tender,  all  packing 

rial  is  our  property  and  i-  at  our  disposal. 

o.   Limits    oj    Contract.     This  tender  includes    only   Buch   ur Is, 

ind  w orks  as  are  specified  herein. 

6  Drawing  Ml  descriptive  and  forwarding  specifications, 
drawings  and  particulars  of  weights,  and  dimensions  submitted  with 
this  bender  are  approximate  only,  and  the  descriptions  ami  illustrations 
contained  in  our  catalogues,  price  lists,  and  other  advertisement  matter, 
are  intended  merely  to  presenl  a  general  idea  of    the   g U  described 

q,  ami  none  (,t  these  shall  form  pari  <>t  the  contract.  After 
acceptance  of  this  bender,  two  Bets  ol  certified  outline  drawings  will  he 
supplied  harge  it  di  sued. 

7  '/'■  Our  manufactures  are  carefully   inspected   and,   where 
[able,   submitted  bo    our   standard    bests    at    our    works    before 

•    h.       It   Bpecial   bests  other  than   bhose  specified   in  this  tender  are 

required,  or  bests  in  the  presence  oi  you  or  your  representative,  these 

will  becl  '•  '.  and  in  the  event  of  anj  delay  on  your  part  in 

ling  -i icli   bests  alter  Beven  days'  notici    bhal    we  are  ready,  the 

a  ill  proceed  in  your  absence,  and  shall  he  deemed  to  have  been 

made   in   \oiir  presen*  • 

The  figures  given    for    performance    are    based 
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upon  our  experience  and  are  such  as  we  expecl  bo  obtain  on  lest,  but 
we  will  only  accept  liability  for  failure  fco  obtain  the  figures  given,  when 
we  guarantee  such  figures  within  specified  margins,  known  as  "  tolei 
ances,"  under  an  agreed  penalty  (as  liquidated  damages)  and  bonus  if 
the  figures  obtained  exceed  the  tolerances.  You  assume  responsibility 
for  the  capacity  and  performance  of  the  goods  being  sufficient  and 
suitable  tor  your  purpose. 

In  the  event  of  the  goods  being  defective,  or  the  performance 
failing  to  fulfil  the  terms  of  such  guarantee,  reasonable  time  and  oppor- 
tunity shall  be  given  to  us  to  remedy  any  delect  or  to  comply  with  the 
terms  of  the  guarantee.  If  we  fail  to  do  so,  you  may  reject  the  goods 
which  are  defective  or  fail  to  fulfil  the  guarantee  of  performance.  If. 
the  tests  under  clause  7  are  carried  out  at  our  works,  such  rejection 
must  take  place  before  despatch.  In  any  case  our  full  and  extreme 
liability  for  such  defects  or  failures  shall  be  discharged  by  the  payment 
of  the  penalties,  if  any,  which  may  have  accrued  under  clause  10  up 
to  the  date  of  rejection,  and  by  the  repayment  of  any  sum  paid  by  you 
to  us  in  respect  of  such  rejected  plant.  In  the  event  of  such  rejection, 
we  shall  be  willing  to  arrange  with  you  for  the  use  of  the  goods  for  a 
reasonable  time  at  a  reasonable  price. 

9.  Delivery. — Unless  otherwise  specified  the  price  quoted  includes 
delivery  within  railway  companies'  free  delivery  area  only,  and  is 
subject  to  the  railway  companies'  conditions. 

10.  Completion  and  Penalty  for  Delay. — The  times  given  for 
delivery  and  completion  are  to  date  from  receipt  by  us  of  a.  written 
order  to  proceed,  and  of  all  the  necessary  information  and  approval  of 
drawings  to  enable  us  to  put  the  work-  in  baud.  We  will  use  our  best 
endeavours  to  keep  to  the  dates  given,  but  will  accept,  no  liability  for 
failure  to  do  so  unless  a.  guarantee  shall  have  been  given  in  writing  to 
complete  within  a  specified  time.  If  we  fail  to  complete  within  the 
time  guaranteed  or  any  agreed  extension  thereof,  and  you  shall  have 
suffered  loss  by  our  delay,  we  will  agree  to  a  penalty  not  exceeding  in 
any  case  one-half  of  our  per  cent,  per  week  reckoned  on  the  contract. 
value  of  such  portion  only  of  the  goods  as  cannot  by  reason  of  our  delaj 
be  used  commercially  during  each  week  between  the  appointed  or 
extended  time,  as  the  case  may  be,  and  the  actual  date  of  completion, 
or  notice  of  completion  under  clause  13,  or  putting  into  commercial  use, 
or  cancellation  of  the  contract  (whichever  may  be  the  earlier),  and  such 
penalty  shall  be  in  full  satisfaction  of  our  liability  for  delay,  but  shall 
not  in  any  case  exceed  25  per  cent,  (twenty-five  per  cent.)  of  the 
contract  value  of  such  portion  of  the  plant. 

Should  completion  be  hindered  or  delayed  by  extensions  to  the 
contract,  deviations  from  the  specification,  suspension  of  the  works,  or 
any  act  or  default  on  your  part,  or  any  cause  whatsoever  beyond  our 
reasonable  control,  including  civil  commotions,  strikes,  lock-outs, 
epidemics,  unusual  inclemency  of  the  weather,  war,  fire,  accidents,  or 
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•ivt-  material,  and  whether  such  delay  or  impediment  occur  before 

or  after  the  time  or  extended  time  for  completion,  you  shall  grant  us 

from  time  to  time  Buch  extension  of  time,  either  prospectively  or  retro- 

s  may  be  reasonable,  and  any  such  extension  <>f  time  shall 

exonerate  us  from  any  liability  in  respect  of  such  delay. 

11.  Erection. — Unless  otherwise  stated,  our  tender  includes  the 
requisite  skilled  supervision  ot  erection  only. 

You  shall  provide  suitable  access  to,  and  possession  of    the  site, 

proper  foundations  ready  to  receive  the  plant  as  and  when  delivered, 

adequate  crane,  lifting  tackle  and  scaffolding,  all  other  labour,  masons', 

joiners',  and  builders'  work,  suitable  protection  for  the  plant  from  time 

of  delivery,  and  all  necessary  facilities  and  adequate  assistance.     All  of 

to  be  supplied  at  your  expense,  both  for  unloading  and  election. 

ible  the  work  to    be    expeditiously  and    continuously  carried    out 

r  our  supervision. 

12.  Extra  Cost. — Should  we  incur  extra  cost  owing  to  suspension 
ot  the  work  by  your  instructions  or  lack  of  instructions,  interruptions, 
delays,  overtime,  unusual  hours,  mistakes,  or  work  for  which  we  are 

sponsible,  such  extra  cost  as  well  as  the  cost  incurred  by  keeping 
any  of  our  men  on  the  site  after  completion  ot  erection,  shall  be  added 
to  the  contract  price  and  paid  for  accordingly. 

13.  Time  of  Taking  Over. — The  plant  shall  be  deemed  to  have  been 
taken  over  by  you  when  election  is  completed,  or  on  completion  of  tests 
on  site  when  included,  or  one  calendar  month  after  it  shall  have  been 
put  into  commercial  use  (whichever  may  be  the  earlier):  provided  that 
in  any  case  the  plant  shall  be  deemed  to  have  been  taken  over  at  the 
expiration  of  two  calendar  months  after  we  shall  have  given  you  written 

that  it  is  complete,  unless  in  the  meanwhile  tests  shall  have  been 
made  showing  that  it  is  not  complete. 

The  time  of  taking  over  shall  not  be  delayed  on  account  of 
additions,  minor  omissions  or  defects,  which  do  not  materially  affect  the 
commercial  use  <it  the  plant. 

14.  Terms  of  Payment. — Where  no  other  terms  ot  payment  have 
been  agreed  payment  shall  be  made  by  you  as  follows: 

1.  Progress  payment-,  of  eighty   per  cent,   of  the  contract    value   of 

-    ids  as  and  when  delivered  from  time  to  time  on  site  and  of 
work  done  on  Bite  respectively. 

2.  Ten  per  cent,  as  and  when  >_'<><>ds  have  been  taken  over,  or  have 

be,n  deemed  to  have  been  taken  over  by  you. 

The  balance  one  calendar  month  after  payment  ot  the  above  ten 

em .  ha-  become  due. 

Minor  defects    in    the   goods,    not    ot    BUch     importance   a-   to  affeel 

illj   their  commercial  use,  shall  entitle  you  to  retain  from  the 

last-mentioned  payment  only  such  sum  a-  represents  the  value  of  Buch 

plete  or  defective  detail-,  and  anj  sum  so  retained  -hall  be  paid 

upon  such  omissions  or  defects  being  remedied,  which  will  be  done  by 
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us  at  the  earliest  opportunity.  In  the  event  of  any  portion  of  the  plant 
being  rejected  under  clause  8,  any  sums  paid  to  us  shall  be  applied  to 
payments  due  for  the  accepted  portions  of  the  plant,  and  the  balance 
shall  be  refunded;  should  the  whole  plant  be  rejected  all  sums  paid 
shall  be  refunded.  Any  liability  on  our  part  is  subject  to  the  terms  of 
payment  and  all  your  other  obligations  to  us  under  the  contract  being 
strictly  observed. 

In  cases  where  we  are  unable,  from  causes  beyond  our  control,  to 
deliver  all  or  any  of  the  goods  when  ready,  or  to  proceed  with  the 
erection  of  such  goods  as  we  have  already  delivered,  you  will  find  and 
pay  the  cost  of  suitable  storage  and  efficient  protection,  including  fire 
insurance.  If  our  facilities  permit  we  will  arrange  for  storage  at  out- 
works at  a  charge  of  not  less  than  per  ton  per  week.  In  any 
case  you  will  make  the  progress  payments  of  eighty  per  cent,  as  if 
delivery  had  been  made;  further,  you  will  make  the  first  above-men- 
tioned payment  of  ten  per  cent,  within  one  calendar  month  from  the 
date  of  notification  that  the  plant  is  ready  for  delivery,  and  the  final 
payment  of  ten  per  cent,  within  three  calendar  months  from  date  of 
such  notification. 

15.  Liability  for  Accidents  and  Damages. — Until  the  goods  shall 
have  been  taken  over,  or  be  deemed  to  have  been  taken  over  under 
clause  13,  our  sole  liability  for  accidents  and  damages  is  as  follows  :  — 

1.  We  will  indemnify  you  against  direct  damage  or  injury  to  your 
property  or  person  or  that  of  others  caused  by  the  negligence 
of  ourselves  or  of  our  servants,  but  not  otherwise,  to  the  extent 
of  repairing  the  damage  to  property  or  compensating  personal 
injury,  provided  that  such  damage  or  injury  is  not  caused  or 
does  not  arise  wholly  or  partially  from  your  acts  or  omissions, 
or  the  acts  or  omissions  of  others,  or  is  not  due  to  circumstances 
over  which  we  have  no  reasonable  control,  and  provided  always 
that  our  total  liability  for  loss,  damage,  or  injury,  shall  not 
exceed  the  total  value  of  the  contract. 

2.  We  will  indemnify  you  against  claims  and  actions  brought 
against  you  by  persons  in  our  employ  on  the  site  under  the 
Workmen's  Compensation  Act,  1906,  or  other  statute  in  force 
at  the  time  dealing  with  employers'  liability  for  injuries 
sustained  by  employees. 

We  will  not  be  liable  for  loss  due  to  stoppage  of  machinery,  or  for 
any  other  damage,  losses,  or  injuries  of  any  kind  whatsoever. 

After  such  taking  over  all  liability  on  our  part  under  this  clause 
ceases. 

16.  Guarantee. — For  a  period  of  six  calendar  months  after  the 
goods  shall  have  been  taken  over,  or  be  deemed  to  have  been  taken  over 
under  clause  13,  our  liability  is  limited  to  making  good  any  defects  in 
goods  of  our  own  manufacture  developing  under  proper  use  and  arising 
solely  from  faulty  design,  materials,  or  workmanship:  provided  always 
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■      •  such  defective  parts  are  promptly  returned  tree  to  our  works  unl.  se 

_       rranged      The  repaired  or  new  parts  will  be  delivered  tree 

within  railway  companies'  free  delivery  area.     At   the  termination  of 

such  period  all  further  liability  on  our  part  ceases.     In  the  case  oi  g Is 

•  of  our  manufacture,  you  are  entitled  to  the  benefit  of  any  guarantee 
d  to  us  in  respect  thereof. 

17.  Patents. — In  the  event  oi  any  claim  being  mad.-  or  action  being 
brought  against  you  in  respect  oi  infringemeni  ol  patents  bj  the  manu- 
facture or  sale  l.\  us  oi  goods  supplied  to  you  hereunder,  you  are  to 
notify  us  immediately,  and  we  shall  be  at  liberty  with  your  assistance 

quired,  but  at  our  expense,  to  conduct  all  negotiations  for  the  settle- 
ment of  the  same  or  any  litigation  that  may  arise  therefrom;  subject  to 
such  notification  and  provided  that  no  such  goods,  or  any  part  thereof, 
-hall  be  used  for  any  purpose  other  than  that  for  which  we  supply  them. 
we  will  indemnify  you  in  respect  of  any  such  claims. 

18.  Arbitration. — If  at  any  time  an\   question,  dispute,  or  difl 

e  whatsoever,  shall  arise  between  you  and  ourselves  upon,  in  relation 
ir  in  connection  with  the  contract,  eithei  of  us  ma\  give  to  the  other 
notice  in  writing  oi  the  existence  oi  such  question,  dispute,  or  difference, 
and  the  same  shall  be  referred  to  the  arbitration  oi  a  person  to  be 
mutually  agreed  upon,  or,  failing  agreement,  of  some  person  appointed 
by  the  President  for  the  time  being  oi  the  Institution  of  Electrical 
Engineers.  The  submission  shall  be  deemed  to  be  a  submission  to 
arbitration  within  the  meaning  of  the  Arbitration  Act,  1889,  or  any 
statutory  modification  thereof. 

19.  Legal    Construction. — The    contract    shall    in    all    respects    be 
-trued  and  operate  as  an  English  contract  and  in  conformity  with 

English  law. 

i  ONDITIONS  OF  SALE  (A  E)  OF  GOODS  sold)  1\  OB  FROM 

THE  UNITED  KINGDOM  FOB  SHIPMENT  ABROAD 

EXCLUSIVE  OF  ERECTION. 

1.  General. — The  acceptance  of  this  fcendei  includes  the  acceptance 

•  the  following  terms  and  conditions:— 

2     Validity. — Unless  previouslj  withdrawn,  this  tender  is  open  for 
septance  for  the  period  stated  therein,  or  when  no  period  is  stated, 
within  tbiitx  days  onlj  from  date  hereof. 

:'..  Acceptance . — The  acceptance  oi    this    tender  must   be  accom- 

:  ufficient  information  to  enable  us  to  proceed  with  the  order 

within  the  above-mentioned  period,  otherwise  we  are  to  be  at  b'bertj  to 

amend  the  tender  prices  to  cover  anj  increase  in  cost  which  has  taken 

place  aitei  acceptance.      \n\   Bamples  submitted  must   be  returned  to 

rriage  paid,  within  one  month  from  receipt,  or  paid  for. 

\.  Packing.     Unless  otherwise  specified  in  this  tender,  packing  in 

iordance  with  our  standard  export  practice  is  included. 
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5.  Limits  of  Contract.—  This  tender  includes  only  such  goods, 
accessories,  and  work  as  are  specified  herein. 

6.  Drawings,  &c. —  All  drawings,  descriptive  matter,  weights, 
dimensions,  and  shipping  specifications  submitted  with  this  tender,  and 
the  descriptions  and  illustrations  contained  in  our  catalogues,  price  lists, 
and  other  advertising  matter  are  approximate  only,  and  are  intended 
merely  to  present  a  general  idea  of  the  goods  described  therein.  After 
acceptance  of  this  tender,  a  set  of  certified  outline  drawings  will  be 
supplied  free  of  charge  if  desired.  Every  reasonable  precaution  will  be 
taken  to  ensure  accuracy  of  the  weights  and  dimensions  shown  on  the 
despatch  notes  or  shipping  documents,  but  such  figures  must  be  taken 
as  subject  to  a  margin  of  ten  per  cent. 

7  Tests.— Our  manufactures  are  carefully  inspected  and,  where 
practicable,  submitted  to  our  standard  tests  at  our  works  before 
despatch.  If  special  tests  or  tests  in  the  presence  of  you  or  your  repre- 
sentative are  required,  these  will  be  charged  for  extra,  and  in  the  event 
of  any  delay  on  your  part  in  attending  such  tests  after  seven  days' 
notice  that  we  are  ready,  the  test  will  proceed  in  your  absence,  and 
shall  be  deemed  to  have  been  made  in  your  presence.  Unless  otherwise 
provided  all  tests  must  be  made  at  our  works. 

8.  Performance. — Any  figures  given  for  performance  are  based 
upon  our  experience  and  are  such  as  wre  expect  to  obtain  on  test,  but 
we  will  only  accept  liability  for  failure  to  obtain  the  figures  given,  when 
we  guarantee  such  figures  within  specified  margins,  known  as 
"tolerances,"  under  an  agreed  penalty  (as  liquidated  damages)  and 
bonus  if  the  figures  obtained  exceed  the  tolerances.  You  assume 
responsibility  for  the  capacity  and  performance  of  the  goods  being 
sufficient  and  suitable  for  your  purpose.  In  the  event  of  the  goods 
being  defective,  or  the  performance  failing  to  fulfil  the  terms  of  such 
guarantee,  reasonable  time  and  opportunity  to  remedy  the  defect  or 
to  comply  with  the  terms  of  the  guarantee  shall  be  given  to  us ;  if  we 
fail  to  do  so,  you  may  cancel  the  contract  as  regards  such  portion  of  the 
goods  as  are  defective  or  fail  to  fulfil  the  guarantee  by  notice  in  writing 
as  from  that  date,  but  such  cancellation  must  take  place  before 
despatch.  In  any  case  our  full  and  extreme  liability  for  such  defects 
or  failures  shall  be  discharged  by  the  payment  of  any  penalty  which 
may  have  accrued  under  clause  9,  and  by  the  repayment  of  any  sum 
paid  by  you  in  respect  of  such  defective  goods. 

9.  Despatch. — The  time  given  for  despatch  is  to  date  from  receipt 
by  us  of  a  written  or  telegraphic  order  to  proceed,  and  of  all  the  neces- 
sary information  and  drawings  to  enable  us  to  put  the  work  in  hand. 
We  will  use  our  best  endeavours  to  despatch  on  the  date  given,  but 
will  accept  no  liability  for  failure  to  do  so  unless  a  guarantee  shall  have 
been  given  in  writing  under  an  agreed  penalty  (as  liquidated  damages) 
for  late  despatch  and  you  have  suffered  loss  by  our  delay.  Should 
despatch  be  hindered  or  delayed  by  your  instructions  or  lack  of  instruc- 
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fcions,  or  by  any  cause  whatsoever  beyond  .mr  reasonable  control. 
including  Btrikes,  lock-outs,  war.  fire,  accidents,  or  defective  material, 
a  reasonable  extension  oi  time  shall  be  granted.  In  the  even!  oi  the 
suspension  oi  the  work  by  your  instruction-,  or  lack  of  instructions,  the 
contract  price  ahal!  be  increased  bo  cover  any  extra  expense  therebj 

incurred  by  us. 

10.  Delivery.     Delivery    f.o.b.     port    stated    in    this    tender    is 

included. 

11.  Terms  oj  Payment.  -Where  no  other  trims  oi  payment  are 
expressly  provided  in  this  tender,  the  prices  quoted  are  Btrictly  net. 
and  payment  in  lull  in  respect  oi  any  of  the  goods  shall  he  due  up 
presentation  oi  shipping  documents  and  invoices  in  the  1  nited 
Kingdom;  or  it  the  hills  of  lading  have  net  been  taken  out  by  us.  then 
upon  presentation  of  invoices  and  notifications  from  us  that  the  goods 
have  been  tested  under  clause  7,  or  that   they  ale  ready  for  despatch. 

An\  liability  on  our  part  is  subject  to  the  terms  of  payment  ami 
all  your  other  obligations  to  us  under  the  contract  being  strictU 
observed. 

12.  Storage. — It  we  do  not  receive  forwarding  instructions  suffi- 
cient to  enable  us  to  despatch  within  fourteen  days  after  notification 
that  the  goods  have  been  tested  under  clause  7,  or  that  they  are  ready 
for  despatch,  you  shall  take  delivery  or  arrange  lor  storage.  We  are 
prepared,  however,  if  storage  facilities  permit,  to  store  the  good-. 
making  a  charge  of  5s.  per  ton,  or  40  cubic  feet,  per  week,  until  the 
goods  are  despatched,  and  the  goods  shall  be  paid  for  as  if  tiny  had 
been  despatched.  Any  charges  for  storage  or  demurrage  after  despatch 
must  be  paid  for  by  you. 

13.  Damage  in  Transit. — We  will  not  be  responsible  for  loss  or 
damage  to  goods  beyond  the  point  of  shipment,  nor  shall  we  be  under 
any  obligation  to  give  you  further  notice,  statutory  or  other,  that  we 
accept  no  responsibility.  When  bills  of  lading  arc  taken  out  by  us.  we 
will,  on  your  instructions  and  at  your  expense,  insure  against  loss  or 
Other  risk,  and   will,   on   receipt   of  your  indemnity,   take  all  reasonable 

steps  to  recover  from  the  underwriters  any  lo--  or  damage  for  which 

they  may   be  liable. 

11.  Guarantee.— For  a  period  of  twelve  calendar  months  after  the 
,1-  have  been  despatched,  and  subject  to  clause  L3,  our  liability  i< 
limited  to  making  good  any  defects  developing  in  u'oods  of  our  own 
manufacture  under  proper  use  and  arising  solely  from  Eaulty  design, 
material-,  or  workmanship,  provided  always  that  such  defective  parts 
are  promptly  returned  tree  to  our  work-,  unless  otherwise  arranged 
The  repaired  or  new  garts  will  be  delivered  fie.'  of  charge  E.o.b.  British 
port  of  shipment.  At  the  termination  of  Buch  period  all  Liability  on  our 
part  ceases.  In  the  case  oi  goods  not  of  our  manufacture,  you  ar< 
entitled  to  the  benefit  oi  anj  guarantee  given  to  us  in  respect  thereof. 
1.-,.   Patents.     In  the  event  ol    anj    claim    being    made  or  action 
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being  brought  against  you  in  respect  of  infringement  of  patents  by  the 
manufacture  or  sale  by  us  of  goods  supplied  to  you  hereunder,  you  are 
to  notify  us  immediately,  and  we  shall  be  at  liberty  with  your  assist- 
ance, if  required,  but  at  our  expense,  to  conduct  all  negotiations  for 
the  settlement  of  the  same  or  any  litigation  that  may  arise  therefrom 
subject  to  such  notification  and  provided  that  no  such  goods,  or  any 
part  thereof,  shall  be  used  for  any  purpose  other  than  that  for  which 
we  supply  them,  we  will  indemnify  you  in  respect  of  any  such  claims. 

16.  Arbitration. — If  at  any  time  any  question,  dispute,  or  differ- 
ence whatsoever  shall  arise  between  you  and  ourselves  upon,  in  relation 
to,  or  in  connection  with  the  contract,  either  of  us  may  give  to  the 
other  notice  in  writing  of  the  existence  of  such  question,  dispute,  or 
difference,  and  the  same  shall  be  referred  to  the  arbitration  in  England 
of  a  person  to  be  mutually  agreed  upon,  or  failing  agreement,  of  some 
person  appointed  by  the  President  for  the  time  being  of  the  Institution 
of  Electrical  Engineers.  This  submission  shall  be  deemed  to  be  a  sub- 
mission to  arbitration  within  the  meaning  of  the  Arbitration  Act,  1880, 
or  any  statutory  modification  thereof. 

17.  Legal  Construction.— The  contract  shall  in  all  respects  be 
construed  and  operate  as  an  English  contract,  and  in  conformity  with 
English  law,  and  unless  otherwise  arranged,  is  subject  to  the  jurisdic- 
tion of  the  English  Courts. 


CONDITIONS  OF  SALE  (B  E)  OF  GOODS  SOLD  IN  OR  FROM 
THE  UNITED  KINGDOM  FOR  USE  ABROAD  INCLUSIVE 

OF  ERECTION. 

1.  General. — The  acceptance  of  this  tender  includes  the  acceptance 
of  the  following  terms  and  conditions:  — 

2.  Validity. — Unless  previously  withdrawn,  this  tender  is  open  tot 
acceptance  for  the  period  stated  therein,  or  when  no  period  is  stated, 
within  sixty  days  only  from  date  hereof. 

3.  Acceptance.— The  acceptance  of  this  tender  must  be  accom- 
panied by  sufficient  information  to  enable  us  to  proceed  with  the  order 
forthwith,  otherwise  we  are  to  be  at  liberty  to  amend  the  tender  prices 
to  cover  any  increase  in  cost  which  has  taken  place  after  acceptance. 
Any  samples  submitted  must  be  returned  to  our  works,  carriage  paid, 
within  one  month  from  receipt,  or  paid  for. 

4.  Packing. — Unless  otherwise  specified  in  this  tender,  packing  in 
accordance  with  our  standard  export  practice  is  included,  and  all 
packing  material  is  our  property  and  is  at  our  disposal. 

5.  Limits  of  Contract.— This  tender  includes  only  such  goods, 
accessories,  and  work  as  are  specified  herein. 

6.  Drawings,  &c. — All  drawings,  descriptive  matter,  weights, 
dimensions,  and  shipping  specifications,  and  the  descriptions  and  illus- 
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trations  contained  in  our  catalogues,  price  lists,  and  other  advertise- 
ment matter  submitted  with  this  tender  are  approximate  only,  and  are 
intended  merely  to  presenl  a  general  idea  of  the  goods  described 
therein,  and  none  of  these  shall  form  part  of  the  contract.  \ttei 
t his  tender,  a  set  oi  certified  outline  drawings  will  lie 
supplied  free  ol  charge  it'  desired.  Every  reasonable  precaution  will  be 
taken  to  (Usui,,  accuracj  oi  the  weights  and  dimensions  shown  on  the 
despatch  notes  or  shipping  documents,  but  such  figures  must  be  taken 
ibject  to  a  margin  oi  1<>  per  cent. 

7.  Tests.  —  < Mir  manufactures  are  carefully  inspected  and,  where 
practicable,  submitted  to  our  standard  tests  at  our  works  before 
despatch.  If  special  tests  other  than  those  specified  in  this  tender  are 
required,  or  tests  in  the  presence  oi  you  or  your  representative,  these 
will  be  charged  foi  extra,  and  in  the  event  of  any  delay  on  your  part  in 
attending  such  tests  after  seven  days'  notice  that  we  are  ready,  the 
tests  will  proceed  in  your  absence,  and  shall  be  deemed  to  have  been 
made  in  your  presence. 

8.  Performance. — The  figures  given  for  performance  are  based 
upon  our  experience,  and  are  such  as  we  expect  to  obtain  on  test,  but 
we  will  only  accept  liability  for  failure    to    obtain  the    figures  given, 

we  guarantee  such  figures  within  specified  margins,  known  as 
"tolerances,"  under  an  agreed  penalty  (as  liquidated  damages)  and 
bonus  if  the  figures  obtained  exceed  the  tolerances.  You  assume 
responsibility  for  the  capacity  and  performance  oi  the  goods  being 
sufficient  and  suitable  for  your  purpose.  In  the  event  of  the  goods 
being  defective,  or  the  performance  failing  to  fulfil  the  terms  of  such 
guarantee,  reasonable  time  and  opportunity  shall  be  given  to  us  to 
remedy  any  defect  or  to  comply  with  the  terms  oi  the  guarantee.  If 
we  tail  to  do  so  you  maj  reject  the  goods  which  are  defective,  or  tail 
to  tulril  the  guarantee  of  performance.  If  the  tests  under  clause  7  are 
carried  out    at    our    works,   such    rejection    must    take    place    before 

itch.  In  any  case  our  lull  and  extreme  liability  tor  such  defects 
or  failures  shall  be  discharged  by  the  payment  of  the  penalties,  if  any, 
which  may  have  accrued  under  clause  10,  up  to  the  date  oi  rejection, 
and  l>.\  the  repayment  of  anj  sum  paid  b\  you  to  us  in  respect  oi  such 
rejected  plant.  In  the  eveni  oi  -neb  rejection  we  shall  be  willing  to 
arrange  with  you  for  the  use  of   the  goods    for  a  reasonable  time  at  a 

mable  price. 

'.•  Delivery.-  rule--  otherwise  agreed,  delivery  f.o.w.  port  stated 
in  our  tender  is  included,  huties  chargeable  bj  the  Government  of 
the  country  to  which  the  goods  are  consigned  are  not  included  and  are 
payable  l>\  you.  Freight,  insurance,  lighterage,  Landing  charges,  dock 
and  port  dues,  are  based  on  the  rates  obtainable  at  the  date  this 
r  is  made.  It  thes<  rates  have  increased  or  decreased  from  anj 
cause  between  the  time  the  tender  is  submitted  and  the  date  on  which 
are  incurred,  our  price  will  be  increased  or  decreased  by 
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the  net  amount  of  the  increase  or  decrease  in  such  charges.     Cost  of 
carriage  from  wharf  to  site  is  payable  by  you. 

10.  Completion  and  Penalty  for  Delay. — The  times  given  for 
delivery  and  completion  are  to  date  from  receipt  by  us  of  a  written 
order  to  proceed,  and  of  all  the  necessary  information  and  approval  of 
drawings  to  enable  us  to  put  the  work  in  hand.  We  will  use  our  best 
endeavours  to  keep  to  the  dates  given,  but  will  accept  no  liability  for 
failure  to  do  so  unless  a  guarantee  shall  have  been  given  in  writing  to 
complete  within  a  specified  time.  If  we  fail  to  complete  within  the 
time  guaranteed  or  any  agreed  extension  thereof,  and  you  shall  have 
suffered  loss  by  our  delay,  we  will  agree  to  a  penalty  not  exceeding  in 
any  case  one-half  of  one  per  cent,  per  week  reckoned  on  the  contra d 
value  of  such  portion  only  of  the  goods  as  cannot  by  reason  of  our  delay 
be  used  commercially  during  each  week  between  the  appointed  or 
extended  time  as  the  case  may  be,  and  the  actual  date  of  completion, 
or  notice  of  completion  under  clause  13,  or  putting  into  commercial 
use,  or  cancellation  of  the  contract  (whichever  may  be  the  earlier),  and 
such  penalty  shall  be  in  full  satisfaction  of  our  liability  for  delay,  but 
shall  not  in  any  case  exceed  25  per  cent,  (twenty-five  per  cent.)  of  the 
contract  value  of  such  portion  of  the  plant. 

Should  completion  be  hindered  or  delayed  by  extensions  to  the 
contract,  deviation  from  the  specification,  suspension  of  the  works,  or 
any  act  or  default  on  your  part,  or  any  cause  whatsoever  beyond  our 
reasonable  control,  including  civil  commotions,  strikes,  lock-outs, 
epidemics,  unusual  inclemency  of  the  weather,  war,  fire,  accidents,  or 
defective  material,  and  whether  such  delay  or  impediment  occurring 
before  or  after  the  time  or  extended  time  for  completion,  you  shall 
grant  us  from  time  to  time  such  extension  of  time,  either  prospectively 
or  retrospectively,  as  may  be  reasonable,  and  any  such  extension  oJ 
time  shall  exonerate  us  from  any  liability  in  respect  of  such  delay. 

11.  Erection. — Unless  otherwise  stated,  our  tender  includes  the 
requisite  skilled  supervision  of  erection  only. 

You  shall  provide  suitable  access  to,  and  possession  of  the  site, 
proper  foundations  ready  to  receive  the  plant  as  and  when  delivered, 
adequate  crane,  lifting  tackle  and  scaffolding,  all  other  skilled  and 
unskilled  labour,  masons',  joiners',  and  builders'  work,  suitable  pro- 
tection for  the  plant  from  time  of  delivery,  the  necessary  lighting  of 
the  building  during  erection,  and  all  necessary  facilities  and  adequate 
assistance.  All  of  these  to  be  supplied  at  your  expense,  both  for 
unloading  and  erection,  to  enable  the  work  to  be  expeditiously  and 
continuously  carried  out  under  our  supervision. 

12.  Extra  Cost.— Should  we  incur  extra  cost  owing  to  suspension 
of  the  work  by  your  instructions,  or  lack  of  instructions,  interruptions, 
delays,  overtime,  unusual  hours,  mistakes,  or  work  for  which  we  are 
not  responsible,  such  extra  cost,  as  well  as  the  cost  incurred  by  keeping 
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any  of  our  men  on  the  site  after  completion  of  erection,  shall  be  added 
to  the  contract  price  and  paid  foi  accordingly. 

13.  Timt  oj  Taking  Over. — The  plant  shall  be  deemed  to  have 
been  taken  over  h\  you  when  erection  is  completed,  or  on  completion 
ol  testa  "ii  site  when  included,  or  one  calendar  month  after  it  shall 
have  been  put  into  commercial  use  (whichever  may  be  the  earlier), 
provided  that  in  any  case  the  plant  shall  be  deemed  to  have  been  taken 
over  at  the  expiration  of  two  calendar  months  after  you  shall  have 
received  written  notice  that  it  is  complete,  unless  in  the  meanwhile 
teste  shall  have  been  made  showing  that  it  is  not  complete. 

The  time  of  taking  over    shall    not    he    delayed    on    account 
additions,  minor  omissions,  or  defects,  which  do  not  materially   affect 
the  commercial  use  of  the  plant. 

11.  Terms  of  Payment. — Where  no  other  terms  of  payment  have 
been  agreed  payments  shall  hi-  made  by  you  as  follows:  — 

1.  Eighty    per  cent,  of  the  contract   value  of  goods  as  and    when 
shipped. 

2.  Ten  per  cent,  a-  and  when  goods  ha\e  Ween  taken  over,  or  have 
been  deemed  to  have  been  taken  over  by  you. 

3.  The  balance  three  calendar  months  after  payment  of  the  above 
ten  per  cent,  has  become  due. 

Minor  defects  in  the  goods,  not  of  such  importance  a6  to  affect 
materially  their  commercial  use,  shall  entitle  you  to  retain  from  tin 
last-mentioned  payment  only  such  sum  as  represents  the  value  of  such 
incomplete  or  defective  details,  and  an\  sum  so  retained  shall  be  paid 
upon  such  omissions  or  defects  being  remedied,  which  will  be  done  l>\ 

ii-    it  the  earliest  opportunity.      Ill  the  event  of  an\   portion  ct  the  plant 

being  rejected  under  clause  b,  any  sums  paid  to  us  shall  be  applied  to 
payments  due  tor  the  accepted  portions  of  the  plant,  and  the  balance 
shall    be    refunded;    should    the    whole    plant    be    rejected    all    sums    paid 

shall  be  refunded.     Any  liability  on  our  part  is  subject  to  the  terms  ol 

payment,  and  all  your  other  obligations  to  us  under  the  contract  being 
Strictly    observed. 

In  casee  where  we  are   unable,   from  causes  beyond  our  control,   to 

ship  all  or  any  ol  the  goods  when  ready,  or  proceed  with  the  erection 

ol  Buch  goods   i-  we  have  already  delivered,  you  will  Hud  and  pay  the 

i  suitable  Btorage  and  efficient    protection,   including  tire  insur 

ance.     If  our  facilities  permit  we  will  arrange  tor  Btorage  at  our  works 

at  a  charge  Ol  Hot  le-s  thall  ."is.  per  toll,  ol  10  cllhic  feet,  pel'  Week.  Ill 
an\    case    you    will    make    progress    payment-   of   eighty    per   cent,    as    it 

shipment  bad  been  made;  further,  you  will  make  the  first  above- 
mentioned  payment  ol  ten  per  cent,  within  six  calendar  month-  from 
the  date  ol  notification  that  the  plant  i-  ready  lor  shipment,  and  the 
final  payment  ol  ten  pei  cent,  within  nine  calendar  months  from  date 
of  such  notification.      In  the  event   ol  loss    or   damage    in  transit  the 
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purchaser  shall  pay  the  Contractor  the  full  contract  value  of  the  plant- 
so  lost  or  damaged. 

15.  Liability  for  Accidents  and  Damages. — Until  the  goods  shall 
have  been  taken  over,  or  be  deemed  to  have  been  taken  over  under 
clause  13,  our  sole  liability  for  accidents  and  damages  is  as  follows  : 

1.  We  will  indemnify  you  against  direct  damage  or  injury  to  your 
property  or  person  or  that  of  others  caused  by  the  negligence  <>t 
ourselves  or  of  our  servants,  but  not  otherwise,  to  the  extent  of 
repairing  the  damage  to  property  or  compensating  personal 
injury,  provided  that  such  damage  or  injury  is  not  caused  or 
does  not  arise  wholly  or  partially  from  your  acts  or  omissions  or 
the  acts  or  omissions  of  others,  or  is  not  due  to  circumstances 
over  which  we  have  no  reasonable  control,  and  provided  always 
that  our  total  liability  for  loss,  damage,  or  injury,  shall  not 
exceed  the  total  value  of  the  contract. 

2.  We  will  indemnify  you  against  claims  and  actions  brought 
against  you  by  persons  in  our  employ  on  the  site  under  tin- 
Workmen's  Compensation  Act,  1906,  or  other  statute  in  force 
at  the  time  dealing  with  employers'  liability  for  injuries 
sustained  by  employees. 

We  will  not  be  liable  for  loss  due  for  stoppage  of  machinery,  or 
for  any  other  damage,  losses,  or  injuries  of  any  kind  whatsoever. 

After  such  taking  over,  all  liability  on  our  part  under  this  clause 
ceases. 

16.  Guarantee.—  For  a  period  of  six  calendar  months  after  the 
goods  shall  have  been  taken  over,  or  be  deemed  to  have  been  taken 
over  under  clause  13,  our  liability  is  limited  to  repairing  or  replacing 
any  defective  parts  developing  in  goods  of  our  own  manufacture  under 
proper  use  and  arising  solely  from  faulty  design,  materials  or  work- 
manship; provided  always  that  such  defective  parts  are  promptly 
returned  free  to  our  works  unless  otherwise  arranged.  The  repaired 
or  new  parts  will  be  delivered  free  of  charge  f.o.wv  port  stated  in  our 
tender.  At  the  termination  of  such  period  all  liability  on  our  part 
ceases.  In  the  case  of  goods  not  of  our  manufacture,  you  are  entitled 
to  the  benefit  of  any  guarantee  given  to  us  in  respect  thereof. 

17.  Patents.— In  the  event  of  any  claim  being  made  or  action 
being  brought  against  you  in  respect  of  infringement  of  patents  by  the 
manufacture  or  sale  by  us  of  goods  supplied  to  you  hereunder,  you 
are  to  notify  us  immediately,  and  we  shall  be  at  liberty  with  your 
assistance  if  required,  but  at  our  expense,  to  conduct  all  negotiations 
for  the  settlement  of  the  same  or  any  litigation  that  may  arise  there- 
from ;  subject  to  such  notification,  and  provided  that  no  such  goods, 
or  any  part  thereof,  shall  be  used  for  any  purpose  other  than  that  for 
which  we  supply  them,  we  will  indemnify  you  in  respect  of  any  such 
claims. 
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is.  Arbitration. — If  at  any  bime  anj  question,  dispute,  or  differ- 
whatsoever  shall  arise  between  you  and  ourselves  upon,  in  relation 
bo,  or  in  connection  with  the  contract,  either  oi  us  maj  give  to  the 
other  uotice  in  writing  of  the  existence  of  such  question,  dispute,  or 
difference,  and  the  same  shall  be  referred  to  the  arbitration  in  England 
of  a  person  to  be  mutually  agreed  upon,  or  failing  agreement,  of  some 
person  appointed  by  the  President  for  the  time  being  of  the  Institution 
of  Electrical  Engineers  The  submission  shall  be  deemed  to  be  a 
submission  to  arbitration  within  the  meaning  of  the  Arbitration  Act. 
1880,  or  any  statutory  modification  thereof. 

19.  Legal  Construction. — The  contract  shall  in  all  respects  be  con- 
strued and  operate  as  an  English  contract  and  in  conformity  with 
English  law,  and  unless  otherwise  provided  is  subject  to  the  jurisdiction 
of  the  English  courts. 
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